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1. Introduction



w s

Japanese man granted retrial after 45
years on death row

heao Hiskamsds @7 wm ooyl erd of oo mardom b splbl B promoed
Bt 7 i b b b &Iy e b isrrged

ﬁ B b Sl oy e Fed e

b CTRITT % R Burk prasned 3 deirial (o 5 e - 1osaghl n b the werhd s

kegre! Wiy Seiih sow monatr  wih e e Ed L Bang Sor the

it e o i Dy of Boal el die o imden g

B S Vrslipin Tl vviadt Preed o bl | foan P s Plabamaty 27 ol

o trEd AgenE For e orimes b G CRMNESERET] ke waL T

Voryy it fuls o

TRt & wark Lo R O eE AT W PR anad epenil A0 T O

i b reww Inadw pew Evldesor bl 1ol i ST ] T o

1 e, B wepn Bl Bo e e we il 3 Benpeal seving death e

S

Thee foarpreey Do rr inemiadlp o omiewined Lo D mpeaey best Loy oo s Bl e

wnlmaeEn wwl nsdel e gos Scew rad heosghout b fems-serar e

Bl O LAY
=

i HIDUWE GEMCENTE SS0ET CITTA BILLIE ViDDD ATV
Wi LN Ll EEaRsd  FIRD N el diTTe  WEDELIN  EEAR

LA B

e |2 Jaunn: IB ulus ancle" :]ll'i[}urll}g]l;lr]ltﬁeﬁgn var halfa old a daudadeild
condamne a mort au
monde aura droit a un

f vummle s MR o e |
| —Feme |

L DR SE S

O O O © conommtpsiman

m Taep fimmtiu dr & daudadeidd

B0 prewer Irid Bl ol brage Haiamada Som o nei 87 Sra pamall, 38
ﬂll.ll-ll’lflln"lr i Tl Ly Pl Ll it S salieiabade’] B00F K | Faliarmft

Tengdar fréttir

Wik arh iy wie Setert el oiiadul b

sLan war daerrcha Jridd 1T5EE Ty 28 strga ylirmann wren, siginkemy

Py O ol bdam DEers i il de il 15848 e 108y
I.:. 'm'. } Habkamrads pited verinasns ofte h"-l' o o] pferbpyrdior | 10 daga
Paca Hakamaida Fasgar 54 i Fhann Laplet Fuafa werid baerrn é B o ey yfor . Banes dro hian
s gl Pe nar e M nangiing Gl bupig P e g diler

P - Skera ur um hvort DNA tHiheyrdi Hakamada

L L Sl grwnrdd b perhah s pagrrged papcrsh yleelid Pymie g redda wg
T AN LS R wiiia fo (LR 1) LUEs L] LT

@ ety Iagreb Fegi DU Sedgt  Drorgsl

nwvia: AvaynAd@non tng

dF ECOMGMEE SPOBET LIFE SCEMNCE RBEWVISTA PRESE] .



Iilltllll

AR

PICI(ING CDTTON
Injustice and Redemption

w Thomgman-Canning and Aansld Cobien

AGTU A L pRCEC

ENCE COTT()N

JENNIFER THOMPSON-CANNINO
sno RONALD COTTON
e RRTAT

NBEEIE

N p—=3,

B
S

TNl =
—NT7

T Eﬁ >

X S>reo
ARERPZ0

VA ~

Y= = b TV -h=—
ozl - avkis

r— Y
—
TV - b=z
EE E/RIET R

K'H‘Hcflt JT 3o

ez

From my background,

o Translation of two important English books into Japanese

o Various articles on the issue of miscarriage of justice, disclosure of evidence, public
inquiry into causes of wrongful conviction, criminal case review systems, interrogation
techniques, camera perspective bias and police/prosecutor misconduct

o Over thirty expert opinions to the court

o Advisor for defense teams in two cases of miscarriage of justice



Questions from comparative research on
wrongful conviction and innocence programs

- Focus on “factual innocence” in previous research, exoneration cases and
the innocence movement in the U.S.

- On the other hand, there are varied/multiple reasons for wrongful
convictions and requests for case reviews

- Many exoneration cases in Japan involve non-factual innocence, such as
negligent nursing care, tax evasion, illegal entrapment, consensual sex, self-
defense, embezzlement, accessories to copyright violations.



Legal framework of the criminal review
process in non-US jurisdictions

-« No requirement of “factual innocence” in some jurisdictions

- Example 1: Criminal Cases Review Commissions (CCRC) in Commonwealth
countries -

- Example 2: Article 435, Section 6, Japanese Criminal Procedure Law



2. Concepts: “Wrongful Conviction”,
“Miscarriage of Justice” and “Actual
Innocence”




« Wrongful Conviction:
- "A conviction of a person for a crime that he or she did not commit”.
Black Law Dictionary, 11th ed.

- Miscarriage of Justice:

- “A grossly unfair outcome in a judicial proceeding, as when a defendant is
convicted despite a lack of evidence on an essential element of crime”. /d.

= Actual Innocence:

- “The absence of facts that are prerequisites for the sentence given to a
defendant”. /d.

- Legal Innocence:

- “The absence of one or more procedural or legal bases to support the
sentence given to a defendant”. /d.



3. “Factual Innocence” vs “Legal
Innocence”




« Distinguish:
- ""factual innocence’ roughly synonymous for ‘did not commit the act that one is
accused of having committed’. There is a way to make sense of this dispute by

distinguishing between being ‘legally innocent’ and being ‘factually innocent’,
L. May and N. Vinner, Actual Innocence and Manifest Injustice (2005)

- Difficult to do research on legal innocence:

- “Culpability questions tend to hinge on subtle and elusive aspects of the criminal
event, and thus are not readily subject to objective confirmation or refutation. It
follows that mistaken determinations of the defendant’s culpability are rarely
traceable.” Dan Simon, /n Doubt: The Psychology of The Criminal Justice Process,

p.9 (2012)

= Factual Innocence = Actual Innocence:

- “the specific term ‘actual innocence’ is most often used in the context of someone
convicted for a crime he or she did not commit. Claims of ‘actual innocence’ are, in that
sense, usually raised in post-conviction challenges to a conviction.” Wikipedia



Question: Why should we change the
categories of innocence?

Similarity in the causes of wrongful conviction based on actual
innocence and legal innocence

Doubt about the moral legitimacy of penal sanctions

. Volume of the legal innocence

Difficulty in finding the best way to defend a case of innocence

Difficulty in proposing the concept of how to prevent cases of
iInnocence



4. Challenge by a trichotomy of
iInnocence case categories




Discussion

- What is the best logical approach to analyse a claim of
innocence by the suspect?

- Let's think about the approach by looking at an example of a
situation which can arise in daily life.



Familiar example in our daily life

The example: “stepped on foot”
Ms A is the “suspect”.

Mr. B is the “victim”.

What is a conceivable scenario when A is
accused as the culprit? o O O

Accused of stepping on
the foot, but
it wasn't A.

Scenario 1

Accused of stepping
on the foot, but

Accused of

stepping on the
it did not happen, foot, but
in fact. it wasn’t

intentional by A.

Scenario 3



Laufer (1995) Raymond (2001) Burnett (2002)

Actual innocence Applied on appeal, The “wrong person”

questions of proof Another person was convicted
committed the crime

Factual innocence Simple claim of (misidentification) In some way involved
innocence in fact but not responsible

Legal innocence All defendants are Committed the actus Committed but
legally innocent until or reus but lacked the excused or justified
unless convicted mens rea (no mens rea)

Table 1: Proposals for a trichotomy in defining “innocence”



5. Proposal: my own
categorization of innocence cases




Surely, the fact occurred,

New trichotomy analysSERaiiavEa

Surely, the fact occurred
But the accused did not

commit the crime.
Someone did!

1. False Accusation Type (Scenario 1): acc
not happen

Surely, the fact
occurred. But there is
NO criminal
responsibility.

2. False Arrest Type (Scenario 2): typical “actua
case”

3. Responsibility Error Type (Scenario 3): no/minor ¢
responsibility for a crime
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Logical thinking about a claim of innocente 6 @
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Involved or not Responsible or not

When a guy is accused of being
a sexual molester in a crowded
train in midtown Tokyo---

20 o o

Type 1 Type 2 Type 3

False accusation Type False Arrest Type Responsibility Error Type




“Soredemo boku wa yattenai (I just didn’t do it)”(2006) directed by Mr.
Masayuki Suo. Award-winning work of the Academy of Japan.
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LTAMIRA PICTURES PRESENTS

| JUST DIDN'T DO IT |

J‘ NEWS JAPANESE

https://www.youtube.com/watch?v=UjSOW0-KSUA

In this movie, Japanese director Masayuki Suo depicts the controversial
Japanese court system. A young man is falsely accused of molesting
a high-school girl on a train. He is arrested and charged, and experiences

endless court proceedings, all the while insisting that he is innocent.
Based on a true story.



https://www.youtube.com/watch?v=UjS0W0-KSUA

True examples of each type of innocence case

Type Type One Type Two Type Three
False Accusation False Arrest Responsibility Error

Actual case

A female claimed she was a
victim of molestation in a crowded
subway train in Osaka, the second
largest city of Japan.

Mr. Kazuo Kokubu was arrested
based on her account.

However, two weeks later, she
confessed to police that her boy-
friend had forced her to role-play
a molestation victim to try to
obtain settlement money.

This couple was indicted for the
crime of false accusation and
convicted.

Osaka Case in 2008

There are many
cases of false
arrest for
molestation in
crowded
Japanese trains.
It is extremely
difficult to
identify the true
suspects in this
situation.

Now, as a
precaution, many
cameras are
installed in the
cars and every
train has “female
only car”.

A junior high school student claimed
she was a victim of molestation in a
crowded bus in Mitaka City, a suburb
in metropolitanTokyo. She accused
Mr. Masayoshi Tsuyama, a junior
high school teacher, who was
arrested.

At trial, the defendant argued that
this was accidental not intentional.
However, he was convicted.

In the court of appeal, the defense
expert presented a graphic analysis
demonstrating how the suspect’s bag
hit the area around the victim’s waist
when the bus was shaken at a point
where road construction was in
process. The guilty verdict was
overturned.

Mitaka Case in 2011



These categories can be applied to another crime

2088

- P
Involved or not Responsible or not

................

When a dead body was found,
Mr. X was accused as the victim’s
killer.

0 O o

Type 1 Type 2 Type 3

False accusation Type False Arrest Type Responsibility Error Type
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Ms. Nishiyama was indicted for murdering a patient, a
90-year-old man, whom she cared for as an assistant
nurse.

She was convicted in 20xx . After imprisonment for
twelve years, a court recognized that the patient’s cause
of death was his personal medical illness, previously
diagnosed. Finally, she was acquitted by the Otsu District
Court in 2021.

Now, she has civil suit against the police, the prosecutor
and the judges.



These categories can be applied to another crime

When a building caught on fire, Mrs. Y
was accused of crime of arson.

................
|
n

Involved or not Responsible or not

g

Type 1 Type 2 Type 3

False accusation Type False Arrest Type Responsibility Error Type




Actual case: “Higashi Sumiyoshi

(Aoki Case)”
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Type 3

Ms. Keiko Aoki confessed to the crime by
her daughter of arson and was convicted.

XX years later, the defense team conducted
a fire experiment test and proved that the
fire was caused by oil leaking from a car
parked in the garage.

In 20xx, the court reversed her conviction and
she was acquitted in her new trial.

She filed civil suits against the police, the
prosecutor and the judge for her long imprison-
ment and illegal interrogation.
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- Why should we use the new categories rather than the traditional
dichotomy and other proposed trichotomies?

Matches logical thinking about typical scenarios with variations
in the falsity/error of each case.

Assists the defense to disconfirm the prosecution theory.
Assists the analysis by police in the investigation process.

Assists the fact-finding in each case by the
prosecutor/judge/jury

Matches the legal framework for applications for criminal
review of wrongful convictions



Factual culpability, perpetrator identity and
variations in falsity/error in innocence cases

Fact True Variations in falsity and error (cases)
perpetrator

Type One Victim false accusation (Osaka case)

No No Police error

(Higashi Sumiyoshi case)

- False accusation

Expert evaluation error
(SBS innocence case)

Type Two |dentification error
_ False arrest Yes Yes (Ronald Cotton case)

Investigation error (Hakamada case)

False confession — drug intoxication, withdrawal
(Muraki case)

Type Three False police evaluation

- Responsibility ves T False victim accusation (Mitaka case)

error Legal evaluation error

Table 2: Variations based on different types of falsity/error in innocence cases



Thank you for your attention!
Please send your feedback!

Professor Dr. Makoto Ibusuki

ibusuki@seijo.ac.jp



mailto:ibusuki@seijo.ac.jp

References

James R. Acker* & Sishi Wu, “I Did It, but ... I Didn’t”: When Rejected Affirmative Defenses Produce Wrongful
Convictions, Nebraska L. Rev. Vol.98 p.578(2020).

Edwin M. Borchard, Convicting the Innocent: Sixty-five Actual Errors of Criminal Justice (1932).
Cathleen Burnett, Constructions of Innocence, 70 UMKC Law Review 971, 975 (2002).

Paul G. Cassell, Overstating America’s Wrongful Conviction Rate? Reassessing the Conventional Wisdom About
the Prevalence of Wrongful Convictions, 60 Ariz. L. Rev. 815, 819-20 (2018).

Brandon L. Garrett, Convicting the Innocent: Where Criminal Prosecutions Go Wrong, (2012).
Williams S. Laufer, The Rhetoric of Innocence, 70 Wash. L. Rev. 329, 331 n.4 (1995).

Leah M. Litman, Legal Innocence and Federal Habeas, Virginia L. Rev. Vol. 104 p.417 (2018).
Margaret Raymond, The Problem with Innocence, 49 Clev. St. L. Rev. 449, 456 (2001).

L. May and N. Vinner, Actual Innocence and Manifest Injustice (2005).

SBU Assessment, Traumatic Shaking: The Role of the Triad in Medical Investigations of Suspected Traumatic
Shaking, Report 255 EE/2016 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6585638/

Dan Simon, In Doubt: The Psychology of the Criminal Justice Process, p.9 (2012).

Deborah Tuerkheimer, The Next Innocence Project: Shaken Baby Syndrome and the Criminal Courts, 87
Washington Univ. L. Rev. 1 (2009).


https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6585638/

IYAN

SHUKRIA

TINGKI

DANKSCHEEN

cHALTY ‘I"HQHAH"IFELA‘I"

mmmmmmm THSHAKKUR ATU §
GRACIAS =
z E sr“m

T
H

ARIGATO

SHUKURIA

Taasuch (€ GOZAIMASHITA
5 EFCHARISTO #o

5 q FAMAN

i:' £amnco

KOMAPSUMNIDA

:

=
N
<t
o
9

MEHI!B
PALDIES :

n A

OLZIN MERCI

JUSP




	Wrongful Convictions and the Structural Analysis of Innocence Cases
	Agenda
	1. Introduction
	Slide Number 4
	Slide Number 5
	Questions from comparative research on wrongful conviction and innocence programs
	Legal framework of the criminal review process in non-US jurisdictions
	2. Concepts: “Wrongful Conviction”, “Miscarriage of Justice” and “Actual Innocence” 
	Slide Number 9
	3. “Factual Innocence” vs “Legal Innocence”
	Slide Number 11
	Question: Why should we change the categories of innocence?
	4. Challenge by a trichotomy of innocence case categories 
	Discussion
	Familiar example in our daily life
	Slide Number 16
	5. Proposal: my own categorization of innocence cases 
	New trichotomy analysis
	Logical thinking about a claim of innocence
	Slide Number 20
	True examples of each type of innocence case
	These categories can be applied to another crime
	Actual case: “Koto-Memorial Hospital Murder” (Nishiyama Case)
	These categories can be applied to another crime
	Actual case: “Higashi Sumiyoshi� (Aoki Case)”
	6. Conclusion
	Slide Number 27
	Factual culpability, perpetrator identity and variations in falsity/error in innocence cases
	Thank you for your attention!�Please send your feedback!
	References
	Slide Number 31

