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We recognise and respect the intimate custodial relationships First Nations peoples observe in their
lands, their waterways and the oceans that caress their lands. We are mindful that their cultural and
spiritual affiliations are healing ongoing colonial harms, and hope that this project creates healthy
pathways for recording, recognising, and restoring their ancient ceremonies, and for supporting
ancient and contemporary peacebuilding practices.

We respect the significant role of Elders and are committed to reconciliation among all people.

Warning for First Nations readers: apart from listing its own members, the members of the Project
Advisory Group, and specific authors of referenced materials, the Project Research Team has taken
care to limit the naming of individuals in this report. First Nations readers are warned that, in some

places, this report does contain the names of people who have died.
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Gathering Food for Thought:

First Nations peoples’ approaches to peacebuilding and peacemaking in Australia

Cultural Responsiveness Statement

This statement recognises the University of Newcastle’s Cultural and Intellectual Property Protocol
(2023) and the AIATSIS Code of Ethics for Aboriginal and Torres Strait Islander Research. The Project
Research Team encourages referral to these important documents for they intertwine with Cultural

Responsiveness.

Introduction

In Australia, many First Nations peace building systems, ceremonies, and practices remain largely

unrecognised, unknown, and misunderstood within the mainstream context. These ceremonies and

processes were established and practised long before terms such as “mediation” and “restorative

justice” were coined, and this project is designed to contribute to a greater understanding of them.

The collected materials and exhibits convey culturally and spiritually embedded stories of First Nations

Ancestors' practices in war, punishment and peace, healing and renewal, forgiveness and apology.

They include ancient and contemporary practices, speaking to the many systems and practices for the

benefit of First Nations peoples and to all Australians seeking to learn and understand.

This research explores the cooperative nature and endurance of First Nations peoples, for they are

ancient systems and may still be in practice, or may continue to influence contemporary approaches.

We recognise that ancient peacemaking ceremonies and practices may continue to influence how First

Nations groups manage conflict, restore peace, and enable cooperation, particularly in maintaining

cultural responsibilities, kinship systems, and in mending and sustaining their networks of

interconnected relationships.

Project objectives

The Research Team includes First Nations and non-First Nations people whose aim is to amplify and

shed light on First Nations practices, purposes, and processes, beyond what might be assumed by

Western principles or processes. The primary objective is to locate significant materials and create

digital records that are readily accessible to First Nations people. By cataloguing this culturally

significant information, we aim to contribute to a more comprehensive understanding of First Nations

practices, and to support the development of a national body of knowledge recognising and

incorporating First Nations perspectives on the full scope of conflict and its management in this

country.

The researchers do not seek to own or possess these important records of First Nation conflict

management practices.
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Cultural responsiveness

Cultural responsiveness in this project requires a solemn respect for the authentic works of the
corresponding Ancestors, who designed effective social systems and blueprints to strengthen
relationships, wellbeing, and the longevity of their uniquely, distinctive peoples. To be culturally
responsive the team will also respond to advice and feedback from the First Nations members of the
Project Advisory Group and community members.

We acknowledge that in some instances, records may not have been retained or practiced by a
language group for an extended period. Some ancient ceremonies and events often contain profound
cultural activities and hold deep meaning within their respective language groups, and provide critical
links to the ancient observances and obligations of their Ancestors.

Project commitment

Our team is committed to working gently and respectfully with these sensitive cultural materials,
ensuring that our first priority is to do no harm. We will approach the handling of materials, records,
and documents with respect, thoughtfulness, and great care.

We also commit to respecting the social conditions inherent to uncolonised versions of these ancient
restorative practices, noting that they have the potential to empower existing language groups who
may wish to revitalise them in the future.
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Summary of the report

One aim of this project has been to create records that are readily accessible to First Nations people,
including peacebuilders and peacemakers, as well as members of First Nations communities. Although
the Research Team has wanted to retain “plain language” in its reporting and to avoid complex jargon
where possible, within this report, there are many descriptions in which we could not avoid using
specialised research language and academic jargon. We have decided to break with convention and,
instead of including a formal “Executive Summary”, we have written this less formal summary which
gives an overview of what we did and what we found. The body of the report includes greater detail.

Part One

This Report discusses a project called 'Gathering Food for Thought,' exploring how First Nations
peoples handle conflict. It aims to fill gaps in understanding these approaches. The report reviews
existing literature and hopes for wider consultation and further research later on. The project seeks
recognition for First Nations' conflict practices, and plans for future research and pilot programs to
evaluate new systems. It was funded by the Mediator Standards Board and the University of
Newcastle.

The advisory group, mainly comprising First Nations members has helped guide the research. The
Research Team has adhered to ethical protocols and created its own guidelines to respect and include
First Nations perspectives. They collected a variety of materials and developed a system to organise
and annotate these resources.

Issues of intellectual property and data sovereignty regarding First Nations' materials surfaced,
prompting a future need for community-led initiatives to protect these resources. The team also
focused on cultural responsiveness, aiming to respect and respond actively to cultural considerations.

The research approach included content analysis and thematic reviews, as well as looking at specific
case studies, program evaluations, and inquiry reports. The researchers acknowledge the complexity
and diversity of approaches among different Indigenous communities.

The report is divided into five parts and includes thinking about terminology and key concepts; First
Nations approaches to conflict; data collection methods; and insights from First Nations contributors.

Gathering Food for Thought — Report — December 2023 11



It emphasises a responsibility to involve First Nations perspectives in understanding and addressing
conflict resolution in their own communities and among their own people.

Part Two

The Report talks about how First Nations research methods and First Nations' languages are really
important. Research needs to focus on understanding history, culture, and how First Nations people
see the world.

The languages of First Nations people hold a lot of knowledge about traditions, identity, nature, and
ways of living that are deeply connected to the land. Language is not just for talking; it helps to
preserve and pass down stories and cultural values, too. These languages are deeply linked to the
land and help keep cultural identities alive.

The Report also shows how some older research from Western perspectives wasn't fair to First Nations
people. It often portrayed them in a bad light. Some later studies have started to understand and
respect the richness of First Nations cultures. The Report also talks about using respectful terms when
talking about First Nations people and places and being aware of the history behind certain words.

This Report explores how different cultures view the balance between individualism and collectivism,
focusing on First Nations’ perspectives and their interconnectedness.

The Report explains that collectivism centres around the community while individualism focuses on
personal goals and autonomy. Different societies have varying degrees of each perspective. For
example, Western cultures tend to emphasise individualism, while non-Western cultures often
prioritize mutual obligations within a group. However, it's not always a clear divide. Research suggests
that people can display traits from both perspectives, depending on the situation and relationships.

There is some criticism of research that leans heavily on an individualistic viewpoint, leading to biased
results and stereotypes about collectivist cultures. On the other hand, recent studies have highlighted
the benefits of maintaining collectivist values, showing a positive impact on well-being and health.

The Report also introduces social interdependence theory, which aligns with collectivism. It explains
how people's actions affect each other in social situations, either promoting joint goals or hindering
them.

Despite the belief in separate worldviews, some research suggests these boundaries are becoming
less distinct, influenced by mixed cultural settings and situations. Studies emphasise that cultural
connection significantly impacts well-being for First Nations communities, while the loss of such
connections has severe consequences, including mental health issues and social problems.

The Report emphasizes the importance of understanding different cultural perspectives and the
interplay between individualism and collectivism. It highlights the value of maintaining cultural
connections for the well-being of First Nations communities and the role that this can play in conflict
resolution and management.

Part Three

This section of the report talks about how First Nations people manage conflicts and seek peace. It's
a bit short because there aren't many details about these approaches in the materials they've looked
at. The team thinks this is a good starting point but suggests there need to be more conversations
with First Nations people as part of a bigger project.

Gathering Food for Thought — Report — December 2023 12



The descriptions here are divided into "historical," "contemporary," and "current." Historical ones,
from the early 1900s, talk about intricate community ceremonies. The contemporary ones, from the
1980s and 1990s, mention formal processes and how First Nations and Western systems sometimes
interact.

One detailed report, called "Solid Work You Mob Are Doing," explores conflict resolution in Indigenous
communities. It highlights specific techniques used in different regions and the need for better
support for these processes.

The report also mentions Commissions of Inquiry that included information about First Nations
approaches. Some included direct input from First Nations people, while others had very little.

For instance, the 1986 Law Reform Commission report describes structured conflict management
systems in three Indigenous communities. These systems involved protocols for resolving disputes,
like public declarations and meetings to address grievances.

The report discusses how Indigenous communities manage conflicts and maintain order, looking at
historical and recent practices. The Royal Commission into Aboriginal Deaths in Custody includes
observations from different First Nations communities.

That Royal Commission describes some Communities’ structured reciprocal rituals with the whole
community participating, and everyone, even the audience, having a key role in making sure no-one
gets out of hand. Kinship relationships were crucial in maintaining social order, ensuring vigilance
when intervening in conflicts. The Commission also talked about other forms of social control, like
'tjunparni' —where a key person, under cover of night, expressed dissatisfaction about wrong-doing —
and shaming practices that enforced community norms.

The Report also talks about practices like yarning circles used in courts for conflict resolution, and
'dadirri,' a traditional deep listening practice for improving communication, managing conflict, and
listening to the land. The report notes the importance of Elders in conflict management and suggests
more inclusive research involving First Nations researchers.

Part Four

This part of the report talks about examining conflict management services that are used now by First
Nations peoples, and looking at materials from various sources. The researchers did this by doing a
limited analysis of specific publications and of case studies related to dispute resolution in some
communities. They wanted to explore the themes and ideas in these materials and how they affected
the way the services were working.

They couldn't review everything, so they picked a smaller selection to get an idea of what the larger
collection was about. They found that traditional First Nations culture was not a big focus in these
materials in contrast to the focus on Western legal systems. They also found three other important
things: there are different ways of managing conflict; culture influences how it’s done; and there are
specific types of conflict that keep getting mentioned, like land rights and intergenerational trauma.

The Report mentions that the researchers randomly selected twelve documents to analyse, and these

documents covered various geographic locations and types like reports, articles, and presentations.
From these, they found seven main themes that fit into those three areas they identified earlier.
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They discussed how First Nations peoples are often not deeply involved in designing and assessing
dispute management programs, except for a few cases like the Ponki Victim Offender Mediation
Program in the Tiwi Islands, which showed success due to strong community involvement. They
highlighted the importance of early community engagement in program design for its successful
implementation. Also, they stressed the need for evaluations to involve affected communities for
better accuracy and community ownership of the process.

Lastly, they emphasised that trust within the community is crucial for successful program
implementation and community participation in conflict resolution initiatives.

Part Five

This part of the Report talks about how many programs for conflict management may not align with
First Nations values and methods. Some programs, like mediation, might not consider important
cultural dynamics or involve community Elders effectively. They may also not consider the changing
ideas about leadership.

We know this report is only a start and there needs to be a lot more discussion with First Nations
peoples and First Nations peacebuilders and peacemakers.

Future research is suggested to seek community consent for continuing publication of descriptions of
their historical ceremonies, to involve more First Nations researchers, to delve into leadership and
Elder roles, and to explore diverse peacebuilding approaches across communities. It also highlights
the need to encourage governments in re-examining their role as key funders and supporters of
programs and services in Indigenous communities, and to examine government policies' impacts on
conflict and conflict management in these communities. The researchers underscore the importance
of diverse voices, cultural awareness, and community involvement in any research in this area in the
future.
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Part One — Introductory Matters
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Part One — Introductory matters

Overview of this Report

1.0 This Report (‘Report’) describes the initial outcomes of a project examining First Nations
peoples’ approaches to conflict and its management. The title of the project is ‘Gathering Food for
Thought’ (‘the Project’) and is derived both from a practice common to many communities and groups:
collecting foods for communal nurturing and sustenance, and from the practice of providing
information intended to promote thought about and encourage the re-examination of existing ideas.

1.1 The Report is designed to inform future research activities that could build on the information
base described in this Report to support a Disputes System Design approach, in which this Report
would be a first step.? This initial stage of the Project received some funding to examine relevant
existing “systems” and processes through a review of existing literature. It is intended that later work
will take a broader and inclusive approach to consultations with key stakeholders?. An extended
project would include commentary about dispute system options as well as further consultation to
engage with potential proposed system pilot projects (preferably in a pilot location) with culturally
inclusive evaluation of any pilot system.

1.2 The project purpose and aims are set out in both the original grant application, and in the
project’s own Project Information Sheet:

The research team notes the gaps in knowledge about and recognition of First Nations’
approaches to conflict and its management in the Australian context, and that the
[National Mediator Accreditation System] NMAS does not provide professional
recognition or the basis for effective professional support to First Nations
peacebuilders and peacemakers, reflecting a broader lack of recognition of their
practices and skills. The team also notes that this project would be a significant

1 The information about dispute system design is based on: David, J., ‘Designing a Dispute Resolution System’ (1994) 1(1)
Commercial Dispute Resolution Journal 26; Sourdin, T., Alternative Dispute Resolution (Thomson Reuters, Australia, 2020).
21n the larger project, “stakeholders” includes First Nations peacebuilders and peacemakers, people associated with First
Nations programs and services, First Nations communities, key members of the litigation and incarceration systems, and
other influential people.

Gathering Food for Thought — Report — December 2023 17



contribution to creating understanding about the practice, process and systems of First
Nations peacebuilding and peacemaking in Australia.®*

This research project has been developed in response to the significant mainstream
knowledge gaps and lack of recognition of Australia’s First Nations peoples’
approaches to conflict and its management. The very limited professional recognition
and effective professional support for First Nations peacebuilders and peacemakers
reflects a broader lack of recognition of their practices and skills. Our project aims to
fill these gaps and foster understanding about First Nations peoples’ practices,
processes, and systems.®

The project timeframe was twelve months, and a draft written report was presented to the Mediator
Standards Board (‘MSB’) in September 2023.

Knowledge revealed in this Project

1.3 This project set out to note and to commence filling gaps in mainstream knowledge about
Australia’s First Nations peoples’ approaches to conflict and its management. The project is designed
to foster greater understanding of these practices, processes, and systems as many dispute resolution
experts and policy makers have a limited understanding of First Nations systems and processes. It is
likely that the collection of this information will support professional recognition and become the basis
for professional support, perhaps in association with the existing NMAS (or its future replacement).

Funding and Support

1.4 This research project has been funded by a modest grant from the Mediator Standards Board
(MSB), as well as from funding from the University of Newcastle, College of Human and Social Futures
(“the University’) under a Matched Industry Scheme. The researchers gratefully thank the MSB and
the University for funding this project.

First Nations researchers

1.5 When the original grant application was submitted, the Research Team comprised four
people, Professor Tania Sourdin, Dr Helen Bishop, Dr Alysoun Boyle, and Dr Bin Li, of whom Dr Bishop
is the sole First Nations person (‘the Research Team’). The Research Team actively sought First Nations
students from the university who could assist us; however, despite some interest, it proved difficult
for students to commit to the project and not have their studies unduly interrupted. During 2023,
Sally Prowse, a student at the University of Newcastle, joined the Project Research Team. The

3 Grant application to Mediator Standards Board, The ways in which First Nations approaches to peacebuilding and
peacemaking can be recognised in association with the NMAS, July 2022, 2.

4 At the time of writing this report, the NMAS is under review and a revised set of standards , the AMDRAS, is being
proposed. It is not yet clear to what extent, and in what ways, a new national system of standards would acknowledge
First Nations peoples approaches to conflict and its management.

5 Gathering Food For Thought, Project Information Sheet, 2022, 1.
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Research Team’s work was also supported by Lorraine Bridger in a volunteer capacity, whose research
and research management experience assisted in uncovering and reviewing a significant collection of
historical records.

Project Advisory Group

1.6 The Project Advisory Group was appointed early in 2023. It has a majority of First Nations
members and supports the overall approach to the research with our stated protocol and approach.
Advisory Group members: Maureen Abbott, Robin Thorne, Deen Sanders, Nathan Towney, Lola Akin
Ojelabi, Toni Bauman, Jared Sharp and Peter Condliffe.

Research approach

1.7 The Project Information Sheet outlines a research approach that is informed by the Australian
Institute for Aboriginal and Torres Strait Islander Studies (AIATSIS) Code of Ethics for Aboriginal and
Torres Strait Islander Research,® and the University of Newcastle’s Aboriginal and Torres Strait Islander
Cultural and Intellectual Property Protocol.” In addition, the Research Team developed its own written
protocol, outlining the ways in which it would approach its tasks. This included an active consideration
of cultural sensitivity; collaboration; respect; and inclusion.® The aim of that protocol was to ensure
that First Nations’ perspectives informed our work, and that what we did would benefit First Nations
peacebuilding and peacemaking.

1.8 In addition, the role of the Project Advisory Group has been to provide:
ideas for the Research Team from time to time, drawing from their own expert

knowledge and experience; and direction and advice relating to cultural awareness and
sensitivities in the context of First Nations peoples.’

Methodology

1.9 The key work of this project has been to (1) collect a wide range of relevant materials, and (2)
conduct a sequence of desktop reviews and analyses of those collected materials. This section
describes the work undertaken to achieve both those tasks.

Collecting and collating materials and other information

1.10 In terms of gaining some understanding about current knowledge of the approaches,
techniques, and skills of First Nations peacebuilders and peacemakers, we decided to collect as much
background material as could be accessed from late 2022 to mid-2023. In particular, the researchers

6 Australian Institute of Aboriginal and Torres Strait Islander Studies, Code of Ethics for Aboriginal and Torres Strait Islander
Research, Code of Ethics for Aboriginal and Torres Strait Islander Research (AIATSIS, 2020), available on
https://aiatsis.gov.au/sites/default/files/2022-02/aiatsis-code-ethics-jan22.pdf .

7 University of Newcastle, Aboriginal and Torres Strait Islander Cultural and Intellectual Property Protocol (2023), available
on https://www.newcastle.edu.au/our-uni/indigenous-collaboration/indigenous-cultural-and-intellectual-property-
protocol .

8 Gathering Food For Thought, Working Together — Written Protocol, 2023.

9 Gathering Food for Thought, Project Advisory Group (2023), 1.
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sought original documents, including reports, that describe or refer to the approaches, techniques,
and skills of First Nations peacebuilders and peacemakers.

We gratefully acknowledge the contribution of Dr Helen Bishop who has provided
valuable access to her extensive personal archive of publications, documents, videos,
recordings, and other materials.

1.11  As documents became available, they were stored electronically in a secure online cloud-
based facility overseen by the University. The Research Team commenced detailing the permission of
the authors of unpublished papers and reports; however, this task is not yet complete. This approach
presents some challenges for future curation of the materials (this is discussed in more detail in Part
Three of this Report).

1.12  During the subsequent period, the organisation of the collected materials was adjusted and
refined to reflect more accurately the categorisations that were developed. Ultimately, materials have
been categorised according to the geographic location of their publication, and their nature (using
bibliographic structure as a guide, the categoriesinclude journal articles; books; reports and discussion
papers; reports of commissions of inquiry and government entities; speeches and conference
presentations; program/service evaluations; and legislation and standards). For example, the Royal
Commission into Aboriginal Deaths in Custody (Final Report, 1991) is stored in the folder entitled
“Australia”, and in the subfolder entitled “Commissions of Inquiry”, “Royal Commissions”.

1.13  The researchers have created a bibliography of the collected materials, noting that it is a first
step and can be expanded as more materials are added to the collection. It is anticipated that, apart
from its formal necessity, collating a full bibliography of the materials would provide something of a
user’s guide to the collection.®

First Nations context

Intellectual property, ownership, and data sovereignty

1.14 It became clear early in the project that conventional interpretations of intellectual property
may not be adequate or appropriate to protect First Nations materials, such as those collected during
this project, and to safeguard their data sovereignty.!! In conventional terms and according to IP
Australia, intellectual property concerns creations of the mind, including a brand, logo, invention,
design or artistic work, or new plant variety.

1.15 The researchers were concerned that all aspects of First Nations ‘ownership’ of the materials
we had collected would be protected according to law and respected according to custom. The
researchers also wanted to ensure that any data we created (for example, through reviews and
analysis) would be presented and stored in ways that accord with the principles of ‘Aboriginal data
sovereignty.”?? In a separate context, it has been recommended that evaluations in particular be
designed to meet those principles which include that the affected First Nations peoples can have

10 The full bibliography is included in this report, at Appendix A; it is current to the date of this report.

11 Throughout this report, the word “conventional” is used in association with Western or mainstream concepts and ideas,
while “traditional” is used in association with First Nations values, ideas and concepts.

12 The Wollotuka Institute (University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-
imagining Evaluation: A Culturally Responsive Evaluation Framework for the NSW Department of Education (Report to the
NSW Department of Education, Australia, 2022), 17.
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control of the evaluation data; that the data itself retains its contextual setting; that it contributes to
empowerment and self-governance; that it is accountable and accessible to First Nations peoples and
Indigenous communities; and that it respects the interests of the affected communities.'® In part, the
design of this Report is intended to demonstrate a commitment to those principles.

1.16  The issue of protecting data sovereignty remains largely unresolved in the broader context of
research involving First Nations peoples and Indigenous communities and requires urgent
consideration. In this regard, we note the significant steps undertaken by the University of Newcastle
to protect intellectual property and this is explored further below. However, given the collection of
material that has been gathered, there are now questions about who might have access and how
material can be protected. In relation to the future of the data collection, the researchers note and
agree with the following statement:

From the outset the project conceded that the best operator and the best entity to
establish a permanent project in the future must be community led, community
owned and community controlled.**

Cultural responsiveness

1.17  When conducting research that involves First Nations people and materials, it is important to
ensure that the process, the materials, and the outcomes are treated with respect. Although the initial
approach was to ensure a high level of cultural sensitivity, it became clear that a more pro-active
approach would be represented by being culturally responsive, with its implication of having active
responses to cultural issues. To this end, and in consultation with the Project Advisory Group, the
Research Team prepared its own Statement of Cultural Responsiveness, as well as a written protocol
for working together that incorporated a commitment to cultural sensitivity and responsiveness.”

1.18 The Research Team’s own Statement of Cultural Responsiveness was designed to be read in
conjunction with two key documents from the Australian Institute of Aboriginal and Torres Strait
Islander Studies (‘AIATSIS’) and the University of Newcastle.'® A range of other documents were also
considered in the development of the project’s approach to cultural responsiveness.?’

13 The Wollotuka Institute (University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-
imagining Evaluation: A Culturally Responsive Evaluation Framework for the NSW Department of Education (Report to the
NSW Department of Education, Australia, 2022).

14 One Pacific Dispute Resolution, Ali Curung Project: Final Project Report (2020), 6.

15 The Statement of Cultural Responsiveness is included in this report’s preliminary pages.

16 Australian Institute of Aboriginal and Torres Strait Islander Studies, Code of Ethics for Aboriginal and Torres Strait Islander
Research, Code of Ethics for Aboriginal and Torres Strait Islander Research (AIATSIS, 2020), available on
https://aiatsis.gov.au/sites/default/files/2022-02/aiatsis-code-ethics-jan22.pdf ; University of Newcastle, Aboriginal and
Torres Strait Islander Cultural and Intellectual Property Protocol (2023), available on https://www.newcastle.edu.au/our-
uni/indigenous-collaboration/indigenous-cultural-and-intellectual-property-protocol .

17 Australian Psychological Accreditation Council, Accreditation Standards for Psychology Programs (2019); Australian
Psychological Accreditation Council, Annexure to the APAC evidence guide: Standard 3.8Program of Study, criterion 3.8
(2023) [cultural responsiveness]; Australian Psychological Society, Apology to Aboriginal and Torres Strait Islander People
(2017), available on https://psychology.org.au/news/media_releases/15september2016; Dudgeon, P., H. Milroy, and R.
Walker (eds), Working Together: Aboriginal and Torres Strait Islander Mental Health and Wellbeing Principles and Practice
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1.19 The Research Team’s final Statement of Cultural Responsiveness, provides a clear outline of
our commitment:*®

Cultural responsiveness in this project requires a solemn respect for the authentic works
of the corresponding Ancestors, who designed effective social systems and blueprints
to strengthen relationships, wellbeing, and the longevity of their distinct people. To be
culturally responsive the team will also respond to advice and feedback from First
Nations Advisory Group and community members.*°

Research methods
Annotation and content analysis

1.20 Early in the project, time was put aside for annotating the collected materials. This is an
ongoing task, with its completion being beyond the scope of the current project grant.

1.21  The Research Team viewed annotation as key to both this project and to longer-term curation
of the materials. Each item is given two pieces of annotation: a) a full citation; and b) a brief summary
of its contents. Most items include both annotations in a single document and that document has
been uploaded to the secure online storage facility where it is stored in association with the original
item. Annotations have been completed using a template that includes the following categories:

o Full citation of the item;

e Whether the author/s include First Nations people (including an option where this is
not stated);

e Year and place of publication;

e Whether the item draws on empirical/theoretical research;

e Key words (see below, Selected thematic analysis, for development of key words);

e Summary of the item; and

e A selection of quotes likely to be useful for this project.

1.22  Two examples of annotations:

e Aboriginal and Torres Strait Islander Women’s Task Force on Violence, The Aboriginal
and Torres Strait Islander Women’s Task Force on Violence Report (Report to
Queensland Government, 2000); the summary includes that the Task Force included
all First Nations people; the year (1999) and place (Queensland) of publication; that
the item incorporates theoretical and empirical research; a summary of relevant
contents (including pin-point references); and some quotes that might be useful for
this project; the item’s key words are: processes; colonisation/colonialism; law and
legal systems; intergenerational trauma and historic loss; land/property
ownership/custodianship; cultural connection.

(Commonwealth of Australia, 2014); Edwige, V., and P. Gray, Significance of Culture to Wellbeing, Healing and Rehabilitation
(Report to The Bugmy Bar Book, Public Defender NSW, 2021).

18 A copy of the Statement is included in the preliminary sections of this report (page 5).

19 Gathering Food for Thought, Statement of Cultural Responsiveness (2023), 1.
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e Cowlishaw, G., ‘Mythologising Culture Part 1: Desiring Aboriginality in the Suburbs’
(2010) 21 The Australian Journal of Anthropology 208; the summary includes that the
author is not a First Nations person; the year (2010) and place (Australia) of
publication; the item includes empirical research and theoretical analysis; and a
summary of the article’s contents (including useful quotes); key words:
colonisation/colonialism (romanticism/romanticisation), voice.

Terminology and key concepts

1.23  While working on this project, it has become clear that the many terms used in association
with First Nations peoples’ peacemaking and peacebuilding, and their approaches to the management
and resolution of conflict, make consistent interpretation quite difficult. Part Two of this report aims
to clarify approaches to language and terminology, as well as some key topics, from both First Nations
and non-First Nations perspectives.

1.24  Importantly, Part Two includes a First Nations perspective on key relevant terminology, and
on the importance of language for cultural continuity. As a targeted review, this provides unique and
valuable insights that have informed the overall approach to this project, as well as the ways in which
we have conducted and reported the research.

1.25 Part Two also includes a targeted review of five key concepts in the context of First Nations
and Indigenous communities, drawing on the fields of anthropology and psychology to explore
postcolonialism and cultural relativity; collectivism-individualism and social interdependence theory;
and the links between cultural connection and wellbeing. In this latter review we have identified that
one of the key characteristics of the seminal literature is its geographic and cultural depth, as well as
the limited inclusion of specific references to Australia’s First Nations peoples.

Data and information collection

1.26  In order to establish what is known about First Nations peoples’ approaches to peacebuilding
and peacemaking, we have relied on desktop analysis and review of the materials we have collected.
Key to any investigation was our understanding that the described and referenced approaches are
likely to be as wide-ranging as is the number and types of Indigenous communities in Australia,
necessarily placing caveats on our results and findings. In other words, although we have found that
certain approaches are common in certain locations and among certain communities, it is not
appropriate to extrapolate these to other settings and other communities.

1.27  Confronted by an extensive range of collected materials, as well as the limited scope of this
project, we chose to review the literature broadly before narrowing our activities to three selection
methods: for the selected thematic analysis, twelve items were selected randomly; for the review of
case studies, fifteen program/service evaluations were selected to include a range of geographic
locations; and, for the review of commissions of inquiry, we selected five landmark inquiries from the
past 118 years. Using these selection methods, we collected three types of data that we anticipated
would provide valuable information from a cross-section of key sources: from commentators and
scholars (including First Nations writers), from expert evaluators, and from respected judicial officers
and legal practitioners.
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Selected thematic analysis

1.28 The Research Team selected thematic analysis as the methodology for analysing the material
collected as part of this project. Although thematic analysis enables ready codification of ideas and
patterns in a body of literature, its strength is recognised as being in not pre-determining any of those
themes.?° This protects the research information from having to align with the researchers’ own
preferences, interpretations, and ideas.?! Collected information is subject to codification; however,
this is guided by the contents of the document itself, so the subsequent analysis and interpretation
derives directly from the patterns in that original data. Our view was that thematic analysis would
provide the best method for analysing a complex range of diverse materials, while maintaining respect
for the original authors and their views.

1.29 It was anticipated that the key themes identified during the analysis could become key words
to facilitate our annotation of the collected materials (see above) and would provide an indication of
key themes and key words that could be applied in broader future analysis of the collected materials.
Ultimately, this proved to be the case, and key words derived from those identified themes have been
used in the annotations. Where gaps have been identified, additional themes/words have been
incorporated.

1.30 Due to the limited capacity of this project, only 12 items were selected for in depth thematic
analysis. To ensure selection of a broad range of materials for analysis, the selection included
documents from more than one geographic location. Using the then secure online storage facility in
its then iteration, twelve documents were selected simply by being the first document in each of the
original twelve online storage folders.?

1.31 The collected materials at the time included journal articles, reports, conference
presentations, training materials, and policy documents. To best represent that range, the 12
documents include 3 reports; 3 presentations; 1 training manual; 1 policy document; and 4 journal
articles. They derive from seven geographic regions/countries of origin, including six in Australia:
Aotearoa New Zealand; Bougainville; Canada; Nigeria; Nicaragua; PNG; and Australia (ACT; NSW; NT;
Qld; SA; Tas). The selected materials also provide a broad temporal scope, their publication dating
from 1996 to 2022. Despite the number of included materials, the analysis includes some exploration
of temporal issues, such as apparent changes in trends over time.

1.32  Each of the 12 publications was read in full, and those readings informed the development of
a summary template which would enable the collection and retention of consistent information about
each item, including the key ideas, topics, and issues raised in each document. Each of the templated
summaries was uploaded to the secure shared drive. The thematic analysis is based on those
summaries.

20 For example, see Akin Ojelabi, L., and A. Boyle, “Playing devil’s advocate”: Reality testing in the context of mediation in
Australia (Report to the Mediator Standards Board, December 2022).

21 Braun, V., and V. Clarke, Thematic Analysis: A Practical Guide (Sage Publishing, UK, 2022).

22 For example, in the folder “Aotearoa New Zealand”, the article by Maiava-Zajkowski was the first document in the folder
“Aotearoa New Zealand”; however, in the folder “Canada”, the first document was a journal article and no training materials
had yet been included in the selection — the training materials by Crooks et al (2010) was selected to ensure a cross-section
of materials was included in the selection.

Gathering Food for Thought — Report — December 2023 24



Targeted Reviews

1.33  The materials collected as part of this project make clear that issues relating to First Nations
peoples’ approaches to conflict and its management have deep cultural roots and are interwoven with
many other aspects of their lives, and their interactions with so-called mainstream society. In order
to clarify some of these complex issues, members of the Research Team have also undertaken four
targeted reviews, two of which are mentioned above, and two are described below. The targeted
reviews are of the First Nations context (Part Two of the report); of key concepts (Part Two of the
report); of commissions of inquiry (Part Three of the report); and of selected case studies and program
evaluations (Part Four of the report)..

Commissions of Inquiry

1.34  Among the project’s collected materials are several reports of inquiry, including reports from
Royal Commissions,? from Law Reform Commissions,?* from Human Rights Commissions,?® and from
specific Task Forces and committees.?® Due to the limited scope of this project, only a selection of
these reports has been subjected to review, with the intent that the reviewed reports are
representative, and that they would include material relevant to this project (ie, First Nations peoples’
peacebuilding and peacemaking, and/or their approaches to managing conflict). The selected
commissions span a period of 118 years with the earliest having been published in 1905,%” and the
most recent in 2017.%

1.35 Other commission reports available to the project cover a longer time span, with the oldest
having been published in 1877, and the most recent in 2023.3° However, very few include mention
of First Nations peoples’ approaches to peacebuilding and peacemaking.

1.36 The review focuses on the relevant recommendations from each Commission to include a
comparative review of contents (again, using the explorative analytical approach described above)
and identifying any commonalities. As with the review of case studies, the review also seeks to respect

23 For example, see Royal Commission into Aboriginal Deaths in Custody (Final Report, 1991); Northern Territory Royal
Commission into Child Detention (Final Report, 2017); Western Australia Royal Commission into the Condition of the Natives
(Report, 1905).

24 ADR Subcommittee, Northern Territory Law Reform Commission, Alternative Dispute Resolution in Aboriginal Communities
(Report to the NT Law Reform Commission, 1997); Law Reform Commission [now ALRC], Recognition of Aboriginal Customary
Law (Report No 31, 1986).

25 Human Rights and Equal Opportunity Commission, Bringing Them Home: Report of the National Enquiry into the Separation
of Aboriginal and Torres Strait Islander Children from their Families (1997); Human Rights and Equal Opportunity Commission,
Report of the Aboriginal and Torres Strait Islander Social Justice Commissioner, Third Report (1995).

26 For example, see Aboriginal and Torres Strait Islander Women’s Task Force, Report on Violence (Report to the Government
of Queensland, 1999); Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project,
Solid Work You Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report
to the National Alternative Dispute Resolution Advisory Council [NADRAC], 2009);

27 Western Australia Royal Commission into the Condition of the Natives (Final Report, 1905).

28 Northern Territory Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report,
November 2017), Vols 1, 2A, 2B, 3A, 3B, 4.

29 Royal Commission on the Aborigines, Report of the Commissioners Appointed to Inquire into the Present Condition of the
Aborigines of this colony, and to Advise as to the Best Means of Caring for, and Dealing with Them, in the Future, in Victoria,
(1877).

30 Joint Standing Committee on Aboriginal and Torres Strait Islander Affairs, Report of Inquiry into Community Safety, Support
Services and Job Opportunities in the Northern Territory (Parliament of Australia, March 2023).
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data sovereignty, and considers the levels and nature of First Nations involvement in the Commissions,
as well as the Commissions’ capacity to be both culturally responsive and accessible.

Selected case studies and program evaluations

1.37  The researchers have considered case studies and evaluation reports that have examined
programs and services being provided by and to First Nations peoples and communities. Many of
these case studies and evaluations consider issues similar to those being reported in this project. The
assembled on-line collection includes key examples, and these have been subjected to a review in
which the following information has been systematically collected:

e Name and location of the original program/service, including whether the
program/service is located remotely, regionally, or in an urban setting; 3!

o Whether the evaluation included First Nations evaluators;

e Brief description of the program/service (including type and purpose of service, and
whether delivery is by First Nations people), and its dates of operation;

e Objectives/goals of original review/evaluation; and

e Types of processes included in the original review/evaluation;

1.38 The review has also incorporated the same content analysis approach as in the selected
thematic analysis and has considered the levels and nature of First Nations engagement in the
evaluations, as well as whether the evaluation was designed to be culturally responsive and accessible.
The case study approach was adopted in part because one of the more significant projects undertaken
in the past to explore First Nations approaches also adopted a case study approach and this work
continues to be of importance to First Nations people working in this area.*?

Findings

1.39 Theresults and findings of the thematic analysis and the targeted reviews are included in Part
Four of this Report and are presented as stand-alone findings without the inclusion of additional
information from the wider literature. More detailed analysis of the results and findings is included
in Part Five where First Nations participants’ knowledge and expertise is brought to bear on the
outcomes of this part of the Project.

Overview of this report
1.40 This Report is presented in five parts, of which this is the first.
Part Two — Gathering Food for Thought: Terminology, language, and key concepts

Part Two includes an explanation of the importance of language in a First Nations context, an outline
of key relevant terminology, and a targeted review of five key concepts (postcolonial theory cultural
relativism; collectivism-individualism, social interdependence and the links between cultural

|u

31 See Part Three for a discussion of the terms “Urban”, “regional”, and “remote”.
32 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National

Alternative Dispute Resolution Advisory Council [NADRAC], 2009).
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connection and wellbeing). Some discussion about these concepts and their influence is intended to
inform readers and facilitate their understanding of the reviews reported in Part Three as well as the
findings and conclusions reported in Part Five.

Part Three — Gathering Food for Thought: First Nations peoples’ approaches to preventing and
managing conflict

Part Three reports on materials that make specific mention of First Nations peoples’ approaches and
techniques for preventing and managing conflict. It includes historical references as well as an analysis
of two Commissions of Inquiry and other relevant work.

Part Four — Gathering Food for Thought: data and information

Part Four reports on two data collection activities undertaken by the Research Team, and relies on
publications included in the collected materials. As described above, a selected thematic analysis, and
a targeted review of selected case studies are included.

Part Five — Thought: First Nations peoples’ and Indigenous communities’ approaches to
peacebuilding and peacemaking

Part Five is the collaborative product of active participation and advice from the First Nations people
involved in this project, including Dr Helen Bishop and the members of the Project Advisory Group.

1.41  The researchers consider that this part of the Report is the culmination of this stage of the
Project although, as noted, a larger project may follow. The researchers consider that we have a social
responsibility to ensure that we seek to actively include First Nations and Indigenous cultural contexts
and worldviews and allow their knowledge and experience to inform this project, including its
conclusions, and articulation of future work in this neglected area. The researchers are keen to ensure
that the research approach makes the work accountable and accessible to the people for whom it is
intended to be of most benefit: First Nations peoples and Indigenous communities.
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Part Two — Terminology, language, and conceptual
framework
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Overview

2.0 The purpose of this part of the project report is to provide a conceptual framework for the
reviews in Part Three, the reviews and analyses reported in Part Four, and the conclusions and Next
Steps reported in Part Five. There are four sections in this part:

e  First Nations knowledge perspectives

e Terminology use — a First Nations perspective
e Place

e Targeted review of key concepts

Sections A, B, and C provide a distinctly First Nations perspective, enabling readers to gain
insight into some of the cultural dimensions of language that are relevant in this Project.

Section D reviews four key concepts with the intent of informing consideration of the
information contained in Parts Three, Four, and Five of the report.

Gathering Food for Thought — Report — December 2023 30



First Nations knowledge perspectives

2.1 Modern Indigenous researcher techniques can contend with and reshape western theoretical
perspectives. Makomenaw 33 considers that Indigenous research methodology is one where the
researcher understands the role of Indigenous history, culture, language, and self-determination in the
lives of Indigenous peoples. Doing so can emancipate First Nations axiological and epistemological
standpoints as found in the publications of Langford3*; Perkins®; Watson 3¢; Tuhiwai-Smith3’;
Moreton-Robinson3%; Weber-Pillax3°; Nakata*® and Rigney*! who are among the many other First
Nation scholars stressing post colonial methodologies. As Nakata notes, paradigms support
researchers to situate cultures, languages, and ideas within a sociological framework that can
accommodate for interconnectivities. Indigenous research frameworks emphasize a holistic and
contextually sensitive approach that respects and incorporates Indigenous perspectives, knowledge
systems, and ways of knowing.

2.2 These paradigms contribute to, and impact on:

Cultural sensitivity and respect:

Worldview alignment:

Language and communication?:
Community involvement and collaboration:
Holistic approach:

Ethical considerations:

Long-term impact:

© N o vk wWwN e

Decolonisation and empowerment:

©

Storytelling and narrative.

2.3 In essence, paradigms provide researchers with a set of guiding principles and methodologies
to align with the values and priorities of Indigenous people and communities. Each facilitate a deeper
understanding of cultures, languages, and ideas by offering a lens through which to view and interpret
information within their proper context. This approach ensures that research conducted within an
Indigenous research framework is meaningful, respectful, and contributes positively to First Nations
communities. While each aspect enumerated here are intimately interconnected there is a particular
significance in this research with item 3 (above) language and communication.

33 Makomenaw, M., ‘Welcome to a New World: Experiences of American Indian Tribal College and University Transfer Students at
Predominantly White Institutions’ (2012) 25(7) International Journal Of Qualitative Studies In Education 855, 858.

34 Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.

35 perkins, R., and M. Langton, The First Australians (Mieguyah Press, Australia, 2010).

36 Watson, I.M., Looking at you, Looking at me: An Aboriginal History of the Southeast (Self-Published, South Australia, 2000).

37 Tuhiwai-Smith, T., Decolonising Methodologies: Research and Indigenous Peoples. (University of Otago Press, New Zealand, 2012).

3% Moreton-Robinson, A., Talkin' Up to the White Woman: Indigenous Women and Feminism in Australia (Queensland University Press,

Australia, 1999).

39 Weber-Pillax, ‘Indigenous Research Methodology: Exploratory Discussion of an Elusive Subject’ (1999) 33(1) Journal of Educational

Thought 31.

40 Nakata, M., Disciplining the Savages, Savaging the Disciplines. (Aboriginal Studies Press, Australia, 2008).

41 Rigney, L., Internationalization of an Indigenous Anticolonial Cultural Critique of Research Methodologies: A Guide to Indigenist Research

Methodology and Its Principles (Minnesota University Press, USA, 1999).

42 Note: Discussion on Language and Communication includes Connection through people, Land and Country throughout this Chapter.

Gathering Food for Thought — Report — December 2023 31



Critical aspects of First Nation Language and Communication

2.4 The languages of Australia’s First Peoples, play a profound role in shaping knowledge and ways
of knowing, (epistemology) and relating to the world. Language is not just a means of communication
asitisintricately intertwined with the transmission of knowledge, culture, and worldview. By focusing
on language, the researchers do not intend to suggest that non-verbal language as well as
paralinguistics do not convey meaning or shape understanding and connection, because they certainly
do. However, within the limitations of this research, and given that the research has initially focussed
on written materials, non-verbal language and paralinguistics are referred to only where recorded and
referred to. The researchers acknowledge that a similarly limited approach has impacted the
conclusions of past commentators and researchers who may simply have not observed more subtle
approaches that may have been more readily apparent to First Nations people.

2.5 To understand how language conveys meaning and is more than an instrument of
communication, itis essential to explore the various profound connections and relationships language
holds for First Nations peoples of Australia.*®

Implications of First Nations Languages

e Embedded Cultural Knowledge: Language and communication contains elaborate systems of
terminology to reflect the environment, relationships, kinship structures and systems, and
cultural practices of their individual communities. This linguistic treasure trove enables the
preservation of unique cultural knowledge that can be difficult to translate into other
languages.

e Specificity of Concepts: Many First Nation peoples have words and concepts that encapsulate
sophisticated ideas, relationships and aspects of the natural world that might not have direct
equivalents in other languages. This specificity enables a deeper understanding of their
environment and cultural practices to influence the epistemologies of many First Nation
groups.

e Oral traditions, storytelling or narrations: First Nation languages are often referred to even
when not spoken fluently, and can pass down knowledge, heritage, history, and cultural
values. The languages nuances and intonations carry the emotion, context, and depth of
stories and ensures the integrity and authenticity of the knowledge being shared.

e Connection to Land and Country**: First Nations languages are deeply connected to the land
and country of origin. The words and expressions used in these dialogues often reflect the
geographical or ecological features, flora, fauna, and spiritual significance of specific places.
This linguistic connection reinforces and substantiates the significance of these intimate
relationships between people, culture, and their environments.

e Cultural Identity and Epistemology: The language itself embodies the epistemological
foundations of First Nation communities. The structures of language mirror how Indigenous

43 See Bishop, J.H., Ngirrwut for Mookununggunuk — The Survival of Koongurrukun Knowledge Transfer in the 21t Century.
(PhD Thesis, Batchelor Institute, Northern Territory, Australia, 2022).

44 Note: discussion on Connection to Land and Country aligns with Language and Communication yet it needs to be
appreciated that each element is intimately connected to all of the universal arrangements that comprise First Nations
worldviews and ontological understandings.
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people perceive and categorize the world around them. The linguistic structure influences
their ways of knowing, reasoning, and how to understand the reality of their world.

e Oral Knowledge Systems: First Nation languages are integral to oral knowledge systems,
where knowledge is transmitted through spoken words, songs, and ceremonies. This
contrasts with Western written knowledge systems, highlighting the importance of oral
transmissions and this intimate relationship between language and knowledge.

e Spiritual and Ceremonial Significance: First Nations languages often have sacred or
ceremonial uses, particularly in rituals, ceremonies, and song-lines. Languages are a vehicle
for connecting with Ancestral spirits and entities in passing on sacred knowledge and cultural
practices. The significance of spoken languages can connect to the ancestral beings whose
influence resonates with the reality of their ancestry connecting them to epoch events.

e Resilience and Cultural Revival: The continued use and revival of First Nation languages are
critical to preserving cultural knowledge and strengthening cultural identity. Language
revitalisation efforts contribute to the transmission of knowledge across generations of
people deprived of practising not only their languages, but of their communities and families
who cultivated their living requirements about their cultures, laws, heritage, and knowledge
of their environments across generations.

2.6 The interconnecting aspects of First Nation languages possess qualities that anchor meaning
to “the every when”.* Yet in much the same ways described above, Koormundum?®® reflects in her
research of her own threatened language and how language influenced Koongurrukun people. She
says of this:

Both land and language were locked together in silent communication, through an
inexplicable sense of perception deep within the people.*”

2.7 This is further exemplified in the research conducted by the primary author of this Report,

8 who investigated the ngirrwut process, (knowledge transmission process) of the

Bishop #
Koongurrukun people of the Northern Territory. She found the nature of language is the vehicle
through which her Ancestors connected to the past, present, and the future. She concluded the
language and the laws that governed their philosophies influence behaviours and expectations of
accountability that accompany their sociocultural and ecological relationships. Her findings are
supported by the very senior Elders who left their evidence in the publications, documents, and land

claims, such that recognised and described their understanding of their world:

So, the language is close to a heart’s beat, sending a vital, life-giving essence through
the whole body to keep it alive, binding land and people together in ancient bonds. The
people’s history is in their language.*

4 The term, “every when”, was coined by W. H. Stanner and describes the significant influences of the Ancient Beings who
crafted the Alcheringa ceremony of the Arrernte peoples of Mparntwe (Alice Springs); see Stanner, W.E.H., and R. M.
Manne, The Dreaming and Other Essays (Black Ink, Australia, 2009).

46 Koormundum, I.M., Ngun Koongurrukun — Speak Koongurrukun (Self-Published, Perth, Australia, 2000).

47 Koormundum, I.M., Ngun Koongurrukun — Speak Koongurrukun (Self-Published, Perth, Australia, 2000), xii.

48 Bishop, J.H., Ngirrwut for Mookununggunuk — The Survival of Koongurrukun Knowledge Transfer in the 215t Century. (PhD
Thesis, Batchelor Institute, Northern Territory, Australia, 2022).

49 Koormundum, I.M., Ngun Koongurrukun — Speak Koongurrukun (Self-Published, Perth, Australia, 2000), xxiii.

Gathering Food for Thought — Report — December 2023 33



2.8 Bishop’s research also found that to draw meaning from Koongurrukun terms of reference in
the context of their structure enabled deeper understandings to emerge. This meant that it became
essential to examine her threatened language and enliven its own cultural context in the fullness of its
value. The significance of her endeavour uncovered a richness buried deeply in the language that led
to profound inferences grounded in relatedness and familiarity and filled with ancient metaphors. Yet
fears were expressed in Bishops’ account that are spoken of by the senior informant Ulmeyook
Mooradoop. Those fears in the ongoing nature of the colonisation process she recorded in her work:

It is a threat that continues in the decimation and demise of our relationships and
profound connections in the land, corrupting our koorrurk, song cycles of our land or
the anthems that pay homage to our ancestors, people, country, and our universe.*°

2.9 The aim of Bishop’s research was to examine aspects of the colonisation process of Australia
and the Northern Territory as she reminded readers that, First Nations people attempted to live
harmless and collaborative lives. Indeed, cooperating with each other presented as a necessity to
mutually survive the harsh environments of this continent and effectively to manage conflict. She
details that her language group lived accountable, duty filled lives, and not to do so put their longevity
atrisk. While they were living these responsible lives, ranging across their homelands, a western world
was edging ever closer to their borders, eyeing the landscapes and people, now known as Australia.

2.10 Bishop proposed that their rules or laws were negotiated within their social group and
cooperatively designed for the longevity of the all-encompassing estate with its beings and entities
striving to sustain themselves, as Berndt & Berndt chronicle:

They also believed that they shared the same life-essence with all the natural species
and elements within that environment....to include the natural world.*!

2.11  Adventurers and explorers arrived in Australia with their languages, ways of looking at and
interpreting the world and its people. They were to become the purveyors of knowledge, ‘experts’ in
their fields, recording their observations, perceptions, and understandings of Australia’s First Peoples.
These so called ‘experts’ such as Dampier>? go on to describe the ‘natives’ as savage and brutish while
Vogt>? brazenly exposes his biased research to apply polygenist theory catagorising Australia’s people
with his epistomological prejudices.

2.12 A great many of these works were presented and published through bodies such as the
Anthropological Society of London, the Royal Historical Society, the Royal Institute of Science, the
Ethnological Society of London or the Royal Anthropological Institute of Great Britain and Ireland.
These bodies amplified and saturated a European audience, influencing and shaping Western thinking
- epistemology. What grew out of these publications was a naive belief in an ‘inherent’ superiority,
scrupulously recorded to augment unfounded conclusions as to the intellectual capacity and status of
Australia’s original people.>® Some works maintained the prevailing view of people being “inferior,

50 Bishop, J.H., Ngirrwut for Mookununggunuk — The Survival of Koongurrukun Knowledge Transfer in the 21st Century.
(PhD Thesis, Batchelor Institute, Northern Territory, Australia, 2022), 19.

51 Berndt, M., and C. H. Berndt, The World of the First Australians: Aboriginal Traditional Life Past and Present (5t Edition,
Revised, Aboriginal Studies Press, Australia, 1988), 136.

52 Dampier, W., A Voyage to New Holland, &c. In the Year, 1699 (James Knapton, UK, 1703), Vol lll, available at
https://ia800907.us.archive.org/12/items/anewvoyageround00dampgoog/anewvoyageround00dampgoog.pdf .

53 Vogt, K. C., Lectures on Man: His Place in Creation, and in the History of the Earth (Longman, Green, Longman, and
Roberts, for the Anthropological Society, UK, 1864), available at https://wellcomecollection.org/works/bra5hy87 .

54 See Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.
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brutish, unintelligent and savage” without ever engaging or communicating with their subjects, their
cultures, or the social expectations they held. For example, Vogt deploys the following terminology to
present his biased findings:

Australians, Hottentots, and Polynesians, nations in the lowest state of barbarism,
commence the series; and no-one can deny that the place they occupy in relation to
cranial capacity and cerebral weights corresponds with the degree of their intellectual
capacity and civilization®?

2.13 At a later period, Dr Crowther, a surgeon, ‘naturalist’ and former Premier of Tasmania
ventured into nefarious activities, including the defiling and removal of Aboriginal skeletal remains
from their burial sites; he was often accompanied by his son on these expeditions, and the practice
was furthered by both his son and grandson after his death.>® His more notable exercise was the
intention to mutilate the body of an Aboriginal man whose body was held in the hospital’s morgue
some time in 1869.°” The purpose was to remove and send the skull to the Royal College of Surgeons
for further research and examination. His activities and those of other researchers became visible
when Aboriginal people of Tasmania raised their conflict with the science of archaeology.® In
Langford’s scathing rebuke on this body of work, she detailed examples to express the views of her
Palawa community when she asserted:

As we all know the prevailing white opinion in the 19th century of Aborigines was that

we were inherently inferior to whites, and more akin to savages than to other human
59

races,

And:

It was your profession which decreed us backward and primitive people...further down
the evolutionary line,...your profession allowed itself to be used by white Australia
generally, to live with the knowledge of what it did to my people and my people’s
society,...the general community could rely upon to excuse gross atrocities committed
against Aborigines®.
2.14  There are several non-Indigenous ethnologists who began to fully recognise First Nations
systems and the symmetry held in their relationship arrangements as Berndt so eloquently affirms.®!
Their perceptions captured the complex relationship coverage of the diverse peoples, their social
arrangements aligned to the ecology, and economy of First Nations estates. Rose described these as
complex relationships in their original form to be as formidable as a social superstructure®?.

2.15  Others such as Howitt,®® described a presence of law and order, to support a cooperative

55 Vogt, K. C., Lectures on Man: His Place in Creation, and in the History of the Earth (Longman, Green, Longman, and
Roberts, for the Anthropological Society, UK, 1864), 91; available at https://wellcomecollection.org/works/brg5hy87.

6 Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.

57 The W L Crowther Collection, Libraries Tasmania, available at https://libraries.tas.gov.au/about-us/our-collections/tasmanian-

heritage-collections/the-w-I-crowther-collection/ .

8 Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.

59 Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.

6 Langford, R.F., ‘My Heritage — Your Playground’ (1983) 16 Australian Archaeology Journal 1.

61 Berndt, M., and C. H. Berndt, The World of the First Australians: Aboriginal Traditional Life Past and Present (5t Edition,
Revised, Aboriginal Studies Press, Australia, 1988), 4.

62 Rose, F.G.G., The Traditional Mode of Production of the Australian Aborigines (Angus & Robinson, Australia, 1987).

8 Howitt, A.W., The Native Tribes of South-east Australia (Macmillan, UK, 1904).
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arrangement on social order, while Spencer and Gillen record their observations of the Nathaguru fire
ceremony.® This ceremony was implemented to improve and heal relationships between the men of
the Wurrumungu people of Tennant Creek region. The observations of Spencer and Gillen go on to
detail the reciprocal nature of this important fire ceremony, in that the two skin groups making up the
Warrumungu nation, look after the others’ fire ceremonies and are responsible for convening them.
Yet in his profound recognition of the epistemology of First Nations, Tonkinson provides a depth of
understanding as to the nature of the origins of First Nations worldview when he wrote:

Aboriginal cosmologies not only account for the origins and form of their world but also
bind them closely to one another, to the land and all living things, and to the realm of
spiritual beings who are believed to control the power on which life itself depends®

2.16  AFirst Nations lens flowing from culture and language experiences can sometimes overwhelm
colonial and deleterious viewpoints. When Indigenous people inform the research process and its
practice from a standpoint culturally rich with socially cohesive and spiritually aligned cosmologies
and axiological positions. Specifically, when we use First Nations languages and communication
methods, we embrace a paradigm to include their ethnologies as it connects to the way their world is
designed and seen and engaged with. By shaping the research approach through First Nations
peoples’ cultural standpoints and through a First Nations researcher, the focus of the research lends
itself to harness First Nations knowledges and philosophical vantage points.

2.17  Such an approach anchors values and cultural contexts when the Western lens cannot
comfortably match Indigenous terms of reference — which are the domains central to the closely
related networks of knowledge. For when First Nations are included in research concerning their
particular group, they bring with them their participation, worldviews, (epistemologies), cultural
values (axiology), expectations, languages, interconnected relationships, needs and fears and
approaches to engagement. When Indigenous research methodologies and paradigms concerning
First Nations peoples are adopted, decolonising practices can be considered in the research space
where Western and Indigenous research intersects.®®

Terminology use - A First Nations perspective
What’s in a Name?

2.18 The identifying terms this project prefers to use for First Nations peoples are held within their
own unique languages, lands, or kinship systems. These names in cultural terms originated and were
inherited from the Ancestors. Nevertheless, as there are so very many diverse groups across Australia
and its many islands, we acknowledge here that those many names which describe them uniquely,
cannot all fit within the scope of this report each time the project mentions First Nation peoples. The
Research Team are also conscious that other terms have been enflamed by the ethnocentric lens of
imperialistic colonialism. Such terms can be dehumanising and hurtful in conveying the authenticity
of the peoples or their ceremonies as referred to in this report. Such names as Aboriginal or

64 Spencer, B., and F. J. Gillen, The Northern Tribes of Central Australia (Macmillan Company, UK, 1904); available online at
https://wellcomecollection.org/works/pybpr3r4 .

8 Tonkinson, R., The Mardu Aborigine, Living the Dream In Australia's Desert - Case Studies in Cultural Anthropology. (Holt,
Rinehart and Winston Inc., USA, 1991), 19.

56 Nakata, M., Disciplining the Savages, Savaging the Disciplines. (Aboriginal Studies Press, Australia, 2008).
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Indigenous may be used to convey the authenticity of the peoples this report concerns which does
not distinguish them from each other. Here we refer to our terms to clarify what they mean and in
what context they are used across this report.

Aboriginal, or Aboriginal people?

2.19  When the term Aboriginal is used particularly in referencing other writings and references it
only refers directly to mainland Australia’s first peoples. Our reasoning is that the commonalities that
exist in the social and cultural systems present as similar, although we acknowledge that they are not
the same. While Aboriginal groups hold similar cultural nuances they are shaped separately by diverse
languages and locations distinct to their unique Ancestors. The common themes that exist between
Australia’s mainland First Peoples recognise that their social and cultural values are intertwined with
relational connections to each other and their ecological estate, social organisation for example skin
groups and kinship systems to bear similar traits in the reciprocal nature of their cultural observations
and social obligations. While these are not identical there may be similar social rules and cultural
routines.

Torres Strait Islander Peoples

2.20  Torres Strait Islander people in themselves represent distinct groupings by their geographical
locations and their languages of which there are two traditional languages still spoken. Currently,
Kalaw Lagaw Ya of the western Torres Strait region and Meriam Mir are spoken. A third language
more recently developed and known to be Pijin is broadly spoken across the islands. Yet these
languages and the locations of distinct land groups remain for now tied to the term Indigenous or
Indigenous peoples to represent those who come from the Torres Straits and mainland Australia.

Indigenous, or Indigenous people?

2.21  We refer to Indigenous or Indigenous people to include both Aboriginal and Torres Strait
Islander people. Each of these two unique peoples who, in themselves represent the great diversity
of Australia’s First Peoples. Each unique language or land group make up this diversity and it would be
for the purposes of this idea, impossible to name every one of the individual groups for this research.
Indigenous or Indigenous peoples represent those who come from the original Ancestors of the Torres
Straits and those of mainland Australia, and the first peoples that make up the many people who are
— the First Australians.

First Nations Peoples, or First Peoples?

2.22  Our preference is to name individual groups as they are identified in any of the publications,
archives, or recordings where we are confident the information has been verified through direct
contact with language or land groups, our Advisory Panel, Elders and the researchers. The researchers
are mindful that the general rule for the project is to refer to the un-named groups as First Nations
peoples in respect of the authenticity of their origins being held in Australia.
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Place
Australasia®”

2.23  In 1756, Frenchman Charles de Brosses coined the term ‘Australasia’ to differentiate a large
though speculative geographic area located to the south of Asia and believed to exist as a literal
planetary ‘counterweight’ to the northern landmasses of Europe and Asia.®®. The term is said to derive
from a Latin term for “south of Asia” and purposely excludes Polynesia. Through the nineteenth
century, British and US maps continued to describe Australia as “Australasia”.®® Despite suggestions
in Wikipedia, there is no clear indication that usage of de Brosses’ term was initially imbued with racial
overtones; however, postcolonial analysts suggest that it did develop some racial connotations during
the nineteenth century.”®

2.24  Bythe early 1800s, Australasia denoted the two larger cluster of islands (ie, Australia and what
was then New Zealand), whereas Polynesia referred to the many regional clusters of much smaller
islands. The early 1800s also mark the beginning of what Douglas calls ‘racial geography’, in which
previously purely geographic terms are given racial overlays.”* For example, the word “Melanesia”
derives from a Greek word for “black” and refers to the darker skin colour of many of its island
residents. According to Douglas, “Polynesia” refers to the slightly lighter skin (ie, ‘tanned or copper
coloured’)” of its residents. The geographic line between these regional areas is said to have been
drawn between areas of different skin colours, with Australia and New Zealand being designated as
“white”. This interpretation goes some way towards explaining the unclear use of the three
geographic terms and the varied interpretations of which countries and islands are included in each.

2.25 According to Douglas, in terms of geographic identifiers, at least among Polynesian islands,
island residents tend not to use ”Polynesia/n”, instead preferring their own local self-describing
words. It could be said that the persistent use of the terms ‘Australasia’, ‘Polynesia’, and ‘Melanesia’
perpetuates their racial overtones and ignores the rich and complex history of their inhabitants.”

2.26  While de Brosses’ naming of Australasia may have arisen from a perceived need for planetary
balance with the northern hemisphere, the colonial practice of bestowing more localised place names,
and names of geographic features, is often seen as an assertion of ‘power, proprietorship and
propinquity’, likely promoting the much broader colonial concepts of power and control.”*

2.27  Onthe other hand, the bestowing of European names can also be seen as the means by which
a strange landscape was made more familiar for the incoming colonists, and a little easier for them to

67 This section does not set out to explore colonial geographic issues in any depth. Its purpose is to explain our reasoning in
using the term, “Australasia” in relation to the area that includes Australia and its near neighbours.

68 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375, 376.

69 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375

70 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375; Mein Smith, P., Mapping Australasia’ (2009) 7(4) History Compass 1099.

71 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375, 412.

72 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375, 412.

73 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375.

74 Mein Smith, P., ‘Mapping Australasia’ (2009) 7(4) History Compass 1099, 1099.
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settle.”® In his analysis of colonial place names in Australia, Carter incorporates many examples in
support of this claim, including the selection of the site for the city of Adelaide (in the mid-1800s). His
analysis of contemporary documents shows that the preferred city site was described in very
utilitarian terms that would be readily understood by a coloniser, whereas other possible sites were
not so described. Creating this sense of familiarity was key to settlement, and an unexplored expanse
of land requiring colonisation was deemed to be a form of “blank sheet” on which mapped and named
landmarks as well as marks of latitude and longitude created a sense of familiarity about the region
that future colonisers found recognisable, and to which they would be drawn. Despite being at some
distance from the reality of the land in question, this type of familiarity mapping ‘presumes the unity
of the space it covers’, and, by the map’s very existence, confirms that unity.”® Of course, that same
sense of unity does not take into account the pre-existing inhabitants, perhaps because their existence
upsets the sense of familiarity.

2.28  While modern interpretations of Australasia, Polynesia, and Melanesia are not consistent, it
is clear that the terms continue to be important in the postcolonial histories and identities of both
Australia and Aotearoa-New Zealand (both of which are consistently included in Australasia).”” There
seems little doubt that, while there are ongoing shifts in how power might be perceived, and what it

might imply, those perceptions will influence any interpretation of the term “Australasia”.’®

2.29In this report, the researchers have weighed the advantages and disadvantages of using the term,
‘Australasia’, and have decided that its racial and colonial associations make it difficult to use it.
Throughout this report, where possible, we use regional and local terms, recognising that each
community, each group of people, has a self-described identity worthy of acknowledgement and
recognition. Where feasible, we also use the place and locality names originally bestowed by First
Nations people, making these as familiar as once were colonial signifiers.

Targeted review of key concepts
Limitations

2.30 The Project Research Team is aware that it brings limited perspectives to this project. Each of
our personal histories has influenced our initial choice to join the project, as well as our perceptions
and interpretations of the various materials, and the ways in which we have analysed and reviewed
them. In this limited review of cultural connection and wellbeing, we are aware that, in addition to
our personal frames of reference, there are additional complex, broader contextual nuances inherent
to concepts such as ‘conflict’, ‘culture’ and ‘wellbeing’. These constraints necessarily limit the scope
of this section; however, the intent is to inform interpretation of the findings reported in Parts Three,
Four, and Five of this Report.

2.31 Throughout the collected materials we have reviewed and analysed, there are many
references to terms such as culture, cultural connection, colonialism, wellbeing, trauma, community,
and discrimination. In this subsection, we create a conceptual framework for this report by briefly

75 Carter, P., The Road to Botany Bay: An Essay in Spatial History (Alfred A. Knopf, USA, 1988).

76 Carter, P., The Road to Botany Bay: An Essay in Spatial History (Alfred A. Knopf, USA, 1988), 204.

77 Douglas, B., ‘Naming “Polynesia”: Cartography, Geography and Toponymy of the “Fifth Part of the World” ‘ (2021) 56(4)
The Journal of Pacific History 375; Mein Smith, P., ‘Mapping Australasia’ (2009) 7(4) History Compass 1099.

78 Mein Smith, P., ‘Mapping Australasia’ (2009) 7(4) History Compass 1099.
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reviewing four concepts (i) postcolonialism and cultural relativism; and (ii) collectivism-individualism
and social interdependence theory. The subsection concludes with an overview of the literature on
the links between cultural connection and wellbeing.

Purpose

2.32  The Research Team considers that a review of these concepts provides a framework within
which broader dimensions of the collected materials can be more readily understood with reference
to the historical influences on how First Nations perspectives have been perceived and interpreted.
The reviews in this section, though necessarily limited, provide an overview of the evolving conceptual
background against which many of the materials have been created, including their historical and
cultural contexts.

2.33  For example, the historical and cultural contexts for a Commission of Inquiry in Australia in
1905 were quite different from those of a Commission of Inquiry in, say, 1986, or 2017. One notable
difference between those periods is the attitudes towards First Nations peoples, which evolved from
being quite paternalistic and colonial in 1905 to being more inclusive and participatory by 2017. This
change is demonstrated by the reported levels of First Nations peoples’ involvement and participation.
In 1905, ‘the natives’ are reported to have had no participatory role at all — the Commissioner relied
only on information about them which he obtained from the evidence of white officials.” In 1986,
the commissioners report that some ‘knowledgeable Aborigines’ were designated ‘Consultants to the

Commission’, 8 and their role is described as the provision of ‘.. advice of the legal, social,

1

administrative and anthropological issues.’ 8 Finally, in 2017, one of the two appointed

commissioners was a First Nations person, and a co-author of the final report.#?

Approach and method

2.34  Subsections (i) and (ii), below, provide a brief overview of four concepts that are key to reading
about ideas, issues, and topics raised in literature relevant to First Nations peoples’ approaches to
peacebuilding, peacemaking, and managing conflict. In various iterations, the four concepts appear
throughout the collected materials, and appear to have some influence on how various relevant
matters are reported, as well as how they are interpreted. For example, the reporting differences
between a Commission of Inquiry in 1905 and one in 2017 are likely to derive from many factors,
including changing contextual perceptions of ‘colonialism’. Some of the collected materials pre-date
the development of all four concepts and so their authors cannot be expected to take them into
account; however, despite being specifically undescribed, some of the ideas and concerns that
underlie those concepts do appear in the collected materials and are likely to have been influential.

2.35 The researchers have identified the four concepts from the collected materials, noting their
apparent importance to many commentators writing about First Nations and Indigenous peoples, in

79 Western Australia Royal Commission On the Condition of the Natives (Final Report, 1905), 6.

80 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2,; Vol 1, 13/737. The Report is downloadable for the website of the Australian Law Reform Commission; however,
it does not include page numbers, and, in this Project Report, pages are identified as a page number out of a total of 737
pages.

81 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2; Vol 1, 13/737.

82 Northern Territory Royal Commission and Board of Inquiry, Into the Protection and Detention of Children in the Northern
Territory (Final Report, November 2017), Vols 1, 2A, 2B, 3A, 3B, 4.
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Australia and overseas. Among the twelve publications selected for thematic analysis,®® and included
elsewhere in this report, eight make specific mention of the negative effects of colonialism, while
specific reference to any of the other three concepts is uncommon. In general, all twelve selected
publications allude to the need for cultural acknowledgement and recognition (related to cultural
relativism). They also refer in various ways to the importance of recognising and acknowledging
collective approaches (related to notions of collectivism-individualism); the dependence of Indigenous
and First Nations peoples on connection with each other (related to social interdependence); and
cultural connection.

2.36 In this section, the key concepts have been discussed in associated pairs. On the one hand,
this is a practical approach that can limit more extensive theoretical review and analysis. The intent
is to maintain a focus on review and analysis of the collected materials themselves. On the other
hand, a basic understanding of the four concepts informs the reviews and analyses.

2.37  There are many threads of commonality running through the four theories in the context of
Australia’s First Nations peoples. For example, in anthropology, postcolonialism refers to the
perceptions of First Nations and Indigenous peoples that derive from a history of domination and
subjugation during the colonisation of them and their lands. Cultural relativism, also an
anthropological concept, refers to the consequences of viewing other cultures through our own
contextual ‘lens’ rather than seeing cultures within their own contexts and settings.

2.38  Similarly, in this report, the concepts of collectivism-individualism and social interdependence
theory have been dealt with together. They are two theories from psychology that relate to
contrasting worldviews and how those worldviews influence people’s perceptions of themselves and
each other.?*

83 See Part Three of this Report.

84 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Gray, S., ‘Monsters Around the Stomping-Ground’ (1999) 24(5)
Alternative Law Journal 216; Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth:
A Toolkit for Service Providers (2" Edition, Public Health Agency, Canada, 2010); Higgins, K., and C. O’Toole, Climate Change
and Conflict Risks in the Pacific (Conciliation Resources, UK and Australia, 2021); Kelly, R., and L. Behrendt, ‘Creating Conflict:
Case Studies in the Tension Between Native Title Claims and Land Rights Claims’ (2007) 8 The Journal of Indigenous Policy
73; Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation and Pathways to
Leadership (Report to Manatd Wahine Ministry of Women, Aotearoa New Zealand, 2021); Salihu, H. A., ‘Possibilities for the
Incorporation of African Indigenous Procedures and Mechanisms of Dispute Resolution in the Administration of Criminal
Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature
Review on Yarning Circles in a Criminal Justice Context (Report for Australian National University Centre for Social Research
and Methods, 2022).

85 Atkinson, J., Song Lines and Trauma Trails, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Aboriginal and Torres Strait Islander Women’s
Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task Force on Violence Report (Report to Queensland
Government, Australia, 2000); Harb, C., and P. B. Smith, ‘Self-Construals Across Cultures: Beyond Independence-
Interdependence’ (2008) 39(2) Journal of Cross-Cultural Psychology 178; Hussain, M., C. Kho, A. Main, and M. J. Zawadzki,
‘Horizontal Collectivism Moderates the Relationship Between In-the-moment Social Connections and Well-being Among
Latino/a College Students’ (2021) 23 Journal of Immigrant and Minority Health 1001; Johnson, D. W., and R. T. Johnson, ‘New
Developments in Social Interdependence Theory’ (2005) 131(4) Genetic, Social, and General Psychology 285; Kitayama, S.,
M. Karasawa, K. B. Curhan, C. D. Ryff, and H. S. Markus, ‘Independence and Interdependence Predict Health and Wellbeing:
Divergent Patterns in the United States and Japan’ (2010) 1 Frontiers in Psychology 1 [DOI: 10.3389/fpsyg.2010.00163];
Lacko, D., J. Cenék, J. Togik, A. Avsec, Y. Dordevi¢, A. Genc, F. Haka, J. Sakoti¢-Kurbalija, T. Mohori¢, I. Neziri, and S. Suboti¢,
‘The Necessity of Testing Measurement Invariance in Cross-Cultural Research: Potential Bias in Cross-Cultural Comparisons
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Postcolonialism and cultural relativism

2.39  Postcolonial theory, or postcolonialism, developed in the later twentieth century from the

works of E. W. Said, and his concept of ‘orientalism’. %

He proposed that the romanticised
assumptions, expectations, and stereotypes typical of orientalism derive from myths about the Orient
that have their basis in a combination of the prejudices and superiorities inherent to former European
colonisers.®” For Said, ‘... the key attribute of Orientalism (and of the Orient) is that its countries and
peoples are simultaneously dominated and subjugated by Europe,’® and Orientalism’s purpose is to
maintain that historic ‘control’ and ‘dominion’.%° Said suggests that any discussions of colonial history
should include mention of the damage caused at the time, and, in his view, the damage that was

ongoing at the time of his writing.*°

2.40  Although Said was referring directly to Western attitudes towards peoples from South Asia
and the Middle East, more recently, scholars and commentators have applied the postcolonial
expectations of Western mainstream society to other previously colonised regions such as Canada,’?
Latin America,®? and parts of Africa, including Cameroon,®®> Mozambique,®* the Republic of South
Africa,® and Sierra Leone.®® The concept has also been used in relation to other population groups
such as the Sami peoples of Northern Europe,®” and indigenous people in the Philippines.®® In applying
the concept to a broader mix of former colonies, commentators have also expanded its meaning
beyond Said’s, so the reported effects of postcolonialism have become synonymous with its meaning.
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2.41 Itis now accepted that postcolonialism includes the ongoing damage observed by Said, and it
is seen to be a means of perpetuating colonial control and power in former colonies through the
mainstream maintenance and imposition of colonial attitudes, perceptions, and stereotypes.®® These
are seen to be preventing acknowledgement and recognition of cultural evolution and change among
Indigenous and First Nations peoples, as well as sustaining the fragmentation of communities and the
dispossession of land and culture. Above all, postcolonial theory’s core principle is based on ‘

acknowledge[ing] the harm of colonialism’, which is an important step towards building
understanding about the embedded disadvantage that influences how conflict develops among First
Nations peoples.1® That same understanding also building appropriate levels of trust between First

Nations peoples and mainstream society.%!

2.42  Informer colonies, postcolonial attitudes have also been credited with the coopting of older
traditional rituals and ceremonies into modern mainstream power structures, thereby reducing their
original importance, purpose, and meaning.1% In an Australian context, the effects of postcolonialism
have been described as being two-fold: on the one hand are the immediate, contiguous effects of
being ‘subjugated and dispossessed’, and, on the other, are the longer-term effects brought about by
stereotyped perceptions and expectations.®

2.43 In 2011, a non-First Nations anthropologist noted the differences between mainstream
expectations of First Nations culture, and First Nations peoples’ cultural reality.1%* For example,
mainstream expectations focus on remote traditional communities, whereas the cultural reality for
many First Nations people includes urbanised communities whose culture includes a combination of
traditional and more modern elements.® The same author notes that, for First Nations peoples,
postcolonial dispossession by mainstream society has led First Nations peoples to develop specific
fringe cultures in ‘missions, cattle station camps and fringe camps’, which do not accord with
mainstream preferences, expectations, and assumptions,° and so are ignored.
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2.44  Recent commentary in Australia has openly aligned postcolonial treatment of First Nations
peoples with their full assimilation, at the very least.®” According to one First Nations scholar in
Australia, the scale and purpose of colonial and postcolonial treatment is clear: ‘... in settler-colonial
countries, such as Australia, “elimination” of the native is the central goal,’'® leading to ‘fractured

Indigenous and community connections to secure control of territory and population ... %°

2.45  Postcolonialism has also been described in terms of Indigenous and First Nations people being
talked about as subjects of research who are inherently incapable of full participation without non-
Indigenous guidance, with the First Nations people often being abandoned once the research is
complete.’® Where this approach includes First Nations experts who can be similarly treated by
researchers, it has been referred to as ‘parachute or helicopter research’ in reference to the inequity
and brevity of the process, as well as the insubstantial and tokenistic use of Indigenous expertise.!!!
This approach has been described as a ‘legacy of colonialism’ that ignores social and cultural

context. %2

Cultural relativism

2.46  Although cultural relativism has much in common with postcolonial theory, it does not focus
on colonisation’s effects on subjugated Indigenous and First Nations peoples. Cultural relativism’s
focus is on the equal importance of all cultures, and it relies on a key principle, that all cultures deserve
to be respected as do their interpretations of the world.*® Cultural relativists acknowledge the
importance of considering any specific component of culture in its own cultural context, not in
isolation or in comparison to a different social context.!!* It has been said that:

4

. cultural significance [is gained] by its place in the whole, and cannot retain its

character in a different situation. The whole, therefore, has an integrity which in

varying degrees of intensity quides its growth and produces a cultural pattern.’**®
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2.47  Some publications have also grappled with the apparent disconnect between international
human rights and the inability of many traditional/Indigenous cultures to abide by those same
116

rights.

2.48 Since 2007, some commentators have cited the relevance of ideas and issues encompassed
by cultural relativism in the context of international courts and tribunals inquiring into war crimes.*’
These could be seen as cultural relativism in practice, if consideration given to the crimes’ impacts in
their existing cultural context, not only the context of international and/or European law. However,
in the cited examples, the dominant culture of the tribunal/court judges and officials (usually Western
European) has taken precedence over the culture of the victims and perpetrators. This has resulted
inthe latter’s preferences and perceptions being largely either disregarded or diminished, in a process
originally designed to address crimes against them. The process has reverted to the imposition of a
dominant culture (usually European) and the ignoring, or diminishing, of a local culture.

2.49 In the Australian context, this can be compared to situations in the National Native Title
Tribunal which, although established to focus on First Nations peoples’ and communities’ title claims,
has been recently described as a forum in which those people, their rights and culture are often
disempowered. For example, there are inherent complexities to the work of anthropologists in the
native title arena where mainstream expectations often confront First Nations peoples’ concepts and
sense of identity and anthropologists are expected to ‘dehistoricise’ the latter’s perspective so it

accords with the former’s expectations.!®

A further sense of First Nations’ disempowerment has
been reported when relevant experts (such as anthropologists) are enlisted not to support them, but
to undermine their participation by actively enabling ‘fishing expeditions’ by non-Indigenous parties

who are seeking extra information they can use to oppose future Indigenous claims.®

Collectivism-Individualism and social interdependence theory

2.50 The term ‘individualism-collectivism’ could be seen as perpetuating the perception of
‘individualism’s’ dominance. In this section the sequence of terms is reversed, and ‘collectivism-
individualism’ is used to reflect a focus on First Nations peoples and our respect for their worldview.

Meaning

2.51  Collectivism-individualism refers to two culturally-based worldviews. There is extensive
literature on the ways in which the two worldviews influence each other, including that the
individualist dominates many aspects of Western interactions, both within the West, and more
broadly. This approach can at times result in simplistic explanation that avoids many of the intricacies
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of a society’s or a culture’s worldview. This section provides an overview of the concept as well as a
brief exploration of the key issues that are raised in the literature.

2.52  Collectivism-individualism has developed to explain the various ways in which societies and
cultures perceive the world and their place within it. Essentially, as the names suggest, one group has
a perspective based on being individual-centric, while the other’s is collectively-focused — or focused
on a community, and the individual’s place within that community.

2.53  In 1995, four defining attributes were proposed, in starkly differential terms:1%°

1. Group role: Collectivists perceive themselves as part of a group while individualists see
themselves as being autonomous.

2. Personal goals: Collectivists have ‘personal goals [that] overlap’ with group goals and group
goals have priority; individualists have personal goals that ‘may or may not overlap’ with
group goals, and the personal goals have priority over group goals.

3. Social behaviour: For collectivists, ‘social behaviour is ... predicted from [group] norms ...
duties and obligations’; for individualists, ‘social behaviour [is] predicted from [their own]
attitudes and ... internal processes’.

4. Relationships: For collectivists, relationships are most important (‘even if costs ... exceed
the benefits’); for individualists, the relationship can be discarded when the costs outweigh
the benefits.

2.54  In general terms, collectivists are said to subordinate their personal desires to those of their
group. On the other hand, for individualists, a sense of autonomy is linked to personal uniqueness
and social inequality: ‘... the autonomous self ... garners gratification through competition and
personal achievement.'?! While collectivism is socially contextual,?? and inclusive,'? individualism

sees the person as independent and ‘assumes social information is not bound to social context’.?*

2.55 Western Europe and other Westernised societies are reportedly typified by ‘personal
advancement, individuality and autonomy’ and can therefore be described as individualistic.}*® On
the other hand, in non-Western societies, individuals are bound to their group and may have a greater
focus on mutual obligations.'?®

2.56 Social interdependence theory is closely linked to collectivism-individualism.
Interdependence and dependence have been proposed as defining attributes of collectivism-
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individualism, with the collectivists’ sense of self being interdependent on others and others’ having
a similar sense of self-interdependence,?’ creating an inherent and overriding sense of equality.

Key issues

2.57 Ithasbeenreported that, although the two worldviews are commonly depicted as being quite
separate, research suggests that all people have the capacity to display aspects of both collectivism
and individualism, and that any demonstration of various attributes of the two is likely to be as

influenced by the specific situation and relationships as by any cultural context.?®

2.58 A recent meta-analysis found that research deriving from a conventional, Western,
individualist perspective produces unreliable results because of biased methodologies that are not

suitable or appropriate to participants with collectivist orientations,?° even that research designs

were marred by ‘stereotypes and racial and ethnic biases.’**°

2.59 In particular, research in the field of psychology has been found to ignore the social and

cultural contexts of study participants, and to lack ‘culturally and ethnically diverse research samples,’

1

leading to quite narrowly defined results.'®! Of particular concern is the reported use of data

collection instruments in which key terminology is open to a variety of interpretations and of
perceptions of importance and relevance,’3? and an associated assumption that the individualistic

worldview is a ‘universal model of human behaviour.’*33

2.60 There have been recent studies where results suggest the development of what has been

called ‘cultural convergence.’ '3

It has been proposed that access to the internet has enabled
exposure to a much broader range of cultural traditions, reducing cultural differences and suggesting

that the separation between collectivist and individualist worldviews may be becoming less defined.'*
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2.61 Inrecent years, there have been an increasing number of studies in this area that have been
conducted by a diverse range of researchers, have included appropriately designed materials, and
have included a diversity of participants. One of these has shown that, for people from collectivist
cultures, when those collectivist values and interdependence attributes are maintained, there are
strong associations with self-reported wellbeing and improved health.’*® Similar findings have been
reported elsewhere, ‘well-being and ... life satisfaction’ deriving from a sense of having met social and
group obligations,**” and self-assessments of ‘purpose and meaning in life, personal growth, and self-

acceptance.’!*®

2.62  In summary, although there is widespread acceptance of the separate collectivist and
individualist worldviews, there is research suggesting that they are becoming less clearly separated
than has been assumed; that most people can demonstrate attributes of both, according to contextual
and cultural settings; and that, when collectivist people have their values and obligations maintained,
they report wellbeing and a generally positive outlook. Despite the apparent increase in social
convergence, the differences inherent to collectivism-individualism continue to make it a useful
concept when exploring different cultures and societies.

Social interdependence theory

2.63  Asnoted above, social interdependence theory has many commonalities with collectivism-
individualism. Social interdependence theory has a long association with Alternative Dispute
Resolution (ADR), having originated in 1949, and been influential in theories and constructs in
respect of dispute resolution, negotiation, and interpretations of power.'%

2.64  In any given situation, people’s interactions are said to be influenced by each other’s goals,
and the nature of those interactions themselves influence any outcomes from that situation. 4

Social interdependence exists when the outcomes of individuals are affected by each
other’s actions. There are two types of social interdependence: positive, when the
actions of individuals promote the achievement of joint goals, and negative, when the

actions of individuals obstruct the achievement of each other’s goals.**

2.65 A defining characteristic of social interdependence theory is the influence of the social
situation, or ‘social structure’, and its effects on people’s interactions and on outcomes.#?
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Key issues

2.66  Aswith collectivism-individualism, a key issue is the reported problems with the ways in which
researchers have investigated social interdependence theory. It has been noted that, although there
have been many empirical studies, many have been marred by methodological flaws, including a lack
of terminological clarity; a lack of methodological reliability; a limited range of study participants
(mostly primary school students); and researcher bias — many of the researchers were evaluating
theories they themselves had developed.*® It has also been reported that research design in this field
tends to be skewed towards independent/individualist worldviews and so cannot accommodate the
worldviews of people from interdependent/collectivist/contextualised cultures.*

2.67  Onthe other hand, a well-designed study with a diverse selection of researchers, and of study
participants, found strong, but contrasting, links between wellbeing and personal control, and
wellbeing and ‘relational harmony.’**® The study found that people who attached cultural importance
to independence experienced strain, stress, and loss of wellbeing when they experienced loss of
personal control.1*® For study participants who attached cultural importance to interdependence, a
loss of ‘relational harmony’ led to strain, stress, and loss of wellbeing.*’

2.68 A separate study, with findings relevant to this project, found that people with collectivist
worldviews and a strong cultural sense of social interdependence were less distressed by the prospect
of social exclusion and ostracism than were people with individualist worldviews and a strong cultural
sense of social independence.’*® The study’s conclusions were that people with a strong sense of
social interdependence have psychological protection against the negative effects of social exclusion,
and other more general negative social experiences, because they anticipate the renewal of social
connection and social harmony.

2.69 These concepts appear in the collected literature, sometimes with the ‘collectivist’ or
‘interdependence’ labels, though not always. For example, it has been said that First Nations peoples
see themselves as ‘being part of a whole that is called community ... who function separately and
collectively for the common good of the whole group’!*® and that:
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and Wellbeing: Divergent Patterns in the United States and Japan’ (2010) 1 Frontiers in Psychology 1 [DOI:
10.3389/fpsyg.2010.00163], 1.

146 Kitayama, S., M. Karasawa, K. B. Curhan, C. D. Ryff, and H. S. Markus, ‘Independence and Interdependence Predict Health
and Wellbeing: Divergent Patterns in the United States and Japan’ (2010) 1 Frontiers in Psychology 1 [DOI:
10.3389/fpsyg.2010.00163].

147 Kitayama, S., M. Karasawa, K. B. Curhan, C. D. Ryff, and H. S. Markus, ‘Independence and Interdependence Predict Health
and Wellbeing: Divergent Patterns in the United States and Japan’ (2010) 1 Frontiers in Psychology 1 [DOI:
10.3389/fpsyg.2010.00163], 1.

148 Uskul, A. K., and H. Over, ‘.Culture, Social Interdependence, and Ostracism’ (2017) 26(4) Current Directions in
Psychological Science 371

149 Atkinson, J., Song Lines and Trauma Trails, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002), 39.
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Traditional Indigenous cultures provided a deep sense of both individual recognition
and collective worth. Indigenous people were proud, and interdependent for survival
and for a sense of spirituality and belonging.**°

Links between cultural connection and wellbeing

2.70  The literature examined in this report, suggests that First Nations peoples’ traditional and
contemporary approaches to peacebuilding and peacemaking cannot be considered in isolation from
their cultural context. To some extent, that context has been explored in the above sections. For First
Nations peoples, that context has been widely described as including colonial and postcolonial trauma
in Australia as well as in other former colonies including, for example, Canada,**! the USA, >

6 It has also been

Cameroon, >3 the Republic of South Africa, >* Mozambique,>* and Nigeria.®
described in similar terms in relation to displaced people from those same former colonies.**” Colonial
and postcolonial trauma are also key characteristics of the above reviewed literature on

postcolonialism.

2.71  Although this Report does not have the scope, to investigate these issues in detail, it is
important to keep them in mind when considering the material that is included in Part Three of this
report. This section briefly reviews what is meant by cultural connection and by wellbeing, and
explores what is known about the links between them. We have purposely included references from
publications by First Nations people from Australia.

Culture

2.72  Although there are widely-accepted definitions of what is meant by ‘culture’, many tend to

have what could be regarded as ‘a Western focus’. Perhaps the best-known example is Hofstede’s

seminal theory based on four original ‘cultural dimensions’, 1*® which focus on individualism-

150 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000), 48.

151 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2M Edition, Public Health Agency, Canada, 2010); Egger, G., J. Steven, A. Binns, and B. Morgan, ‘Psycho-social
Determinants of Chronic Disease: Implications for Lifestyle Medicine’ (2019) 13(6) American Journal of Lifestyle Medicine
526.

152 Egger, G., J. Steven, A. Binns, and B. Morgan, ‘Psycho-social Determinants of Chronic Disease: Implications for Lifestyle
Medicine’ (2019) 13(6) American Journal of Lifestyle Medicine 526.

153 Mbembe, A., Provisional Notes on the Postcolony’ (1992) 62(1) Africa: Journal of the International African Institute 3.

154 Simpson, M. A., Bitter Waters: Effects on Children of the Stresses of Unrest and Oppression, in Wilson, J. P., and B. Raphael
(eds), International Handbook of Traumatic Stress Syndrome (Plenum Press, USA, 1993).

155 Atkinson, J., Song Lines and Trauma Trails, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002).

156 Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and Mechanisms of Dispute Resolution
in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354.

157 Napier, A. D., C. Ancarno, B. Butler, J. Calabrese, A. Chater, H. Chatterjee, F. Guesnet, R. Horne, S. Jacyna, S. Jadhav, A.
Macdonald, U. Neuendorf, A. Parkhurst, R. Reynolds, G. Scambler, S. Shamdasani, S. Z. Smith, J. Stougaard-Nielsen, L.
Thomson, N. Tyler, A-M. Volkmann, T. Walker, J. Watson, A. C. de C. Williams, C. Willott, J. Wilson, and K. Woolf, ‘Culture
and Health’ 384 Lancet 1607.

158 Hofstede, G., and M. H. Hoppe, ‘Introduction: Geert Hofstede’s “Culture’s Consequences: International Differences in
Work-Related Values” (2004) 18(1) The Academy of Management Executive (1993-2005) 73, 73.
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collectivism, perceptions of power differentials, responses to risk, and acceptance of so-called

‘masculine values’.**®

2.73  While reportedly very influential in business circles,®® Hofstede’s work has been criticised for

being based on an approach that is ‘equating nation with culture’,**! and lacking methodological

162 \While this flaw has been readily acknowledged in some quarters, % the large number of

reliability.
published studies using the four dimensions has been said to give its application more credibility,*®*
and Hofstede himself has strongly defended his approach.'®> Additional concerns about Hofstede’s
approach (and many other Western theories on culture) centre around its focus on measuring what
are qualitative cultural values using an external and Western focus based on ‘quantitative data and
statistics’,%® and doing so without actually consulting people about their own cultural values. The

tension between these different perspectives, though acknowledged,®” appears to be unresolved.

2.74  Inthis Report, the researchers have chosen to rely on explanations of culture that have been
proposed by First Nations peoples themselves, and by others who have explored the issue of culture
in a non-Western or non-mainstream context. Key points raised in one of these explorations is that,

across Australia, there is no single First Nations ‘culture’,'®® and, importantly:

Whether living in urban, regional or remote locations, Indigenous peoples have distinct
cultural identities, values and beliefs, emerging from their past and present conditions.

159 Hsuy, S.-Y., A. G. Woodside, and R. Marshall, ‘Critical Tests of Multiple Theories of Culture’s Consequences: Comparing the
Usefulness of Models by Hofstede, Inglehart and Baker, Schwartz, Steenkamp, as well as GDP and Distance for Explaining
Overseas Tourism and Behavior’ (2013) 52(6) Journal of Travel Research 679, 681.

160 Baskerville, R. F., ‘Hofstede Never Studied Culture’ (2003) 28 Accounting, Organizations and Society 1; Hofstede, G., and
M. H. Hoppe, ‘Introduction: Geert Hofstede’s “Culture’s Consequences: International Differences in Work-Related Values™
(2004) 18(1) The Academy of Management Executive (1993-2005) 73; Hsu, S.-Y., A. G. Woodside, and R. Marshall, ‘Critical
Tests of Multiple Theories of Culture’s Consequences: Comparing the Usefulness of Models by Hofstede, Inglehart and Baker,
Schwartz, Steenkamp, as well as GDP and Distance for Explaining Overseas Tourism and Behavior’ (2013) 52(6) Journal of
Travel Research 679.

161 Baskerville, R. F., ‘Hofstede Never Studied Culture’ (2003) 28 Accounting, Organizations and Society 1, 1.

162 Hsy, S.-Y., A. G. Woodside, and R. Marshall, ‘Critical Tests of Multiple Theories of Culture’s Consequences: Comparing the
Usefulness of Models by Hofstede, Inglehart and Baker, Schwartz, Steenkamp, as well as GDP and Distance for Explaining
Overseas Tourism and Behavior’ (2013) 52(6) Journal of Travel Research 679.

163 Hsu, S.-Y., A. G. Woodside, and R. Marshall, ‘Critical Tests of Multiple Theories of Culture’s Consequences: Comparing the
Usefulness of Models by Hofstede, Inglehart and Baker, Schwartz, Steenkamp, as well as GDP and Distance for Explaining
Overseas Tourism and Behavior’ (2013) 52(6) Journal of Travel Research 679.

164 Hsu, S.-Y., A. G. Woodside, and R. Marshall, ‘Critical Tests of Multiple Theories of Culture’s Consequences: Comparing the
Usefulness of Models by Hofstede, Inglehart and Baker, Schwartz, Steenkamp, as well as GDP and Distance for Explaining
Overseas Tourism and Behavior’ (2013) 52(6) Journal of Travel Research 679.

165 For example, see Hofstede, G., ‘What is Culture? A Reply to Baskerville’ (2003) 28 Accounting, Organizations and Society
811.

166 Baskerville, R. F., ‘Hofstede Never Studied Culture’ (2003) 28 Accounting, Organizations and Society 1, 9.

167 Baskerville, R. F., ‘Hofstede Never Studied Culture’ (2003) 28 Accounting, Organizations and Society 1; Hsu, S.-Y., A. G.
Woodside, and R. Marshall, ‘Critical Tests of Multiple Theories of Culture’s Consequences: Comparing the Usefulness of
Models by Hofstede, Inglehart and Baker, Schwartz, Steenkamp, as well as GDP and Distance for Explaining Overseas Tourism
and Behavior’ (2013) 52(6) Journal of Travel Research 679.

168 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009).
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This fundamental aspect of Indigenous life must be carefully and respectfully addressed
in the design and implementation of effective dispute management processes.%°

2.75 Inthe context of Australia’s First Nations peoples, the nature of culture has been said to centre
around ‘beliefs, values and rules for living’;’° and ‘the ways in which shared knowledges, beliefs,
values, attitudes, traditions, behaviours, customs, norms, expressions, and idioms are learned,
transmitted, and practised over time’.}’* The concepts of both family and community are central to
culture, and can refer to ‘a group that is living, sometimes in close proximity, with similar interests,
interdependent and interacting with each other for mutual support, in a ‘network of relationships’ .12
However, not all people living in close proximity are necessarily part of the same group, and people
may feel themselves to be members of a widely dispersed community: ‘Community therefore can
also be a network of people and groups separated by space but interlinked by common concerns and
consciousness.’'”® For Australia’s First Nations peoples, there is also the extra dimension of complex
social, kinship and skin group systems, which incorporate strict rules to guide social interaction within

and between groups.t’*

2.76 In an extensive study of culture and health, investigating non-mainstream communities,
culture was described as ‘[t]he shared, overt and covert understandings that constitute conventions
and practices, and the ideas, symbols, and concrete artifacts that sustain conventions and practices,
and make them meaningful.”*”> While, in a separate and more recent review of studies into the links
between culture and mental health, it was suggested that a more flexible approach be taken to the
concept of culture, that it not be limited to groupings, but be seen as ‘a complex set of identities,

meanings, and practices that change over situation and over time.’1’®

169 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009), 99.

170 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000), 271.

171 Krakouer, J., S. Nakata, J. Beaufils, S.-A. Hunter, T. Corrales, H. Morris, and H. Skouteris, ‘Resistance to Assimilation:
Expanding Understanding of First Nations Cultural Connection in Child Protection and Out-of-home Care’ (2022) Australian
Social Work [DOI: 10.1080/0312407x.2022.2106443], 6.

172 Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational Effects of Trauma in Indigenous Australia
(Spinifex Press P/L, Australia, 2002), viii.

173 Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational Effects of Trauma in Indigenous Australia
(Spinifex Press P/L, Australia, 2002), viii.

174 Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational Effects of Trauma in Indigenous Australia
(Spinifex Press P/L, Australia, 2002); Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and
Torres Strait Islander Women’s Task Force on Violence Report (Report to Queensland Government, Australia, 2000);
Krakouer, J., S. Wise, and M. Connolly, * “We Live and Breathe Culture”: Conceptualising Cultural Connection for Indigenous
Children in Out-of-home Care’ (2018) 71(3) Australian Social Work 265; Krakouer, J., S. Nakata, J. Beaufils, S.-A. Hunter, T.
Corrales, H. Morris, and H. Skouteris, ‘Resistance to Assimilation: Expanding Understanding of First Nations Cultural
Connection in  Child Protection and Out-of-home Care’ (2022) Australian Social ~Work [DOI:
10.1080/0312407x.2022.2106443].

175 Napier, A. D., C. Ancarno, B. Butler, J. Calabrese, A. Chater, H. Chatterjee, F. Guesnet, R. Horne, S. Jacyna, S. Jadhav, A.
Macdonald, U. Neuendorf, A. Parkhurst, R. Reynolds, G. Scambler, S. Shamdasani, S. Z. Smith, J. Stougaard-Nielsen, L.
Thomson, N. Tyler, A-M. Volkmann, T. Walker, J. Watson, A. C. de C. Williams, C. Willott, J. Wilson, and K. Woolf, ‘Culture
and Health’ 384 Lancet 1607, 1610.

176 Ryder, Ryder, A. G., M. M. Doucerain, B. Zhou, J. Dere, T. Jurcik, and X. Zhou, On Dynamic Contexts and Unstable
Categories: Steps Towards a Cultural-clinical Psychology, in Gelfand, M. J., C.-y. Chiu, and Y.-y. Hong (eds), Handbook of
Advances in Culture and Psychology (Oxford University Press, UK, 2021), 235.
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a. Cultural connection

Cultural connection for Indigenous Australians is a feeling, a sense of knowing who
you are and where you come from. Cultural connection is also interrelated with
wellbeing because it frames the way people think about their needs and
relationships*’’

2.77  Asis shown above, a sense of cultural connection is incorporated into First Nations peoples’
understanding of “culture”, and it also involves gaining and maintaining the range of knowledges that
teach people what it means to be in that culture, both in themselves, and in the context of the culture’s

178

networks of relationships. Importantly, cultural connection is not to be seen as a single and

unchanging event: it is ‘experienced differently by all First Nations peoples.’*”

b. Loss of cultural connection

2.78  Conversely, the loss of cultural connection has been said to have complex and disastrous
consequences and has been called ‘the single biggest barrier to advancement of the highest attainable
standard of health worldwide.”*®° It has been reported that loss of cultural connection arises from
‘dispossession, displacement, conflict ... result[ing] in a loss of purpose or alienation .., or when
group members experience ‘a horrendous event that leaves indelible marks upon their group
consciousness, marking their memories forever and changing their future identity in fundamental and
irrevocable ways.’ ¥ This relates to the widely described traumas arising from colonialism and

postcolonialism.

2.79 The consequences of loss of cultural connection have been described as affecting mental
health, behaviour, parent-child relationships, and social development.!®® There is extensive published
work on the effects that loss of cultural connection is said to have had on Australia’s First Nations
peoples. In summary, the loss of cultural connection is said to be characterised by community and

177 Krakouer, J., S. Wise, and M. Connolly, * “We Live and Breathe Culture”: Conceptualising Cultural Connection for
Indigenous Children in Out-of-home Care’ (2018) 71(3) Australian Social Work 265, 270.

178 Krakouer, J., S. Nakata, J. Beaufils, S.-A. Hunter, T. Corrales, H. Morris, and H. Skouteris, ‘Resistance to Assimilation:
Expanding Understanding of First Nations Cultural Connection in Child Protection and Out-of-home Care’ (2022) Australian
Social Work [DOI: 10.1080/0312407x.2022.2106443]; Langton, M., Medicine Square. Being Black: Aboriginal Cultures in
“Settled” Australia (Aboriginal Studies Press, Australia, 1988).

179 Krakouer, J., S. Nakata, J. Beaufils, S.-A. Hunter, T. Corrales, H. Morris, and H. Skouteris, ‘Resistance to Assimilation:
Expanding Understanding of First Nations Cultural Connection in Child Protection and Out-of-home Care’ (2022) Australian
Social Work [DOI: 10.1080/0312407x.2022.2106443], 10.

180 Napier, A. D., C. Ancarno, B. Butler, J. Calabrese, A. Chater, H. Chatterjee, F. Guesnet, R. Horne, S. Jacyna, S. Jadhav, A.
Macdonald, U. Neuendorf, A. Parkhurst, R. Reynolds, G. Scambler, S. Shamdasani, S. Z. Smith, J. Stougaard-Nielsen, L.
Thomson, N. Tyler, A-M. Volkmann, T. Walker, J. Watson, A. C. de C. Williams, C. Willott, J. Wilson, and K. Woolf, ‘Culture
and Health’ 384 Lancet 1607, 1609.

181 Egger, G., J. Stevens, A. Binns, and B. Morgan, Psycho-social Determinants of Chronic Disease: Implications for Lifestyle
Medicine’ (2019) 13(6) American Journal of Lifestyle Medicine 526, 528.

182 Matoba, K., “’Measuring” Collective Trauma: A Quantum Social Science Approach’ (2022) Integrative Psychological and
Behavioral Science [published online]; DOI: 10.1007/s12124-022-09696-2, 4/21.

183 Matoba, K., ’“Measuring” Collective Trauma: A Quantum Social Science Approach’ (2022) Integrative Psychological and
Behavioral Science [published online]; DOI: 10.1007/s12124-022-09696-2; Patel, R. A., and D. K. Nagata, ‘Historical Trauma
and Descendants’ Well-being’ (2021) 23(6) AMA Journal of Ethics 487, 490.
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186

interpersonal violence;®* suicide;!®> a sense of loss, grief, despair, and powerlessness;® alcohol and

8

other substance abuse;'® and poverty. 188 All these are said to have led to the peoples and

communities being ‘re-traumatised.’#

Wellbeing

2.80 As was noted in the previous sections of this report, an understanding of ‘wellbeing’ and its
characteristics are known to be contextually and culturally influenced.’®® The United Nations also
acknowledges the links between connection to culture and health.?®? Inthe context of Australia’s First
Nations peoples, sources of wellbeing have been said to include: community and cultural connection;
connection to country, to cultural beliefs and to knowledge; connection to family and kinship, to
cultural expression, and to self-determination.*2

2.81 In empirical studies of the connections between wellbeing and cultural connection in
collectivist cultures, it has been reported that there are measurable health benefits when collectivist

184 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Atkinson, J., Trauma Trails: Recreating
Songlines: The Transgenerational Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Bauman, T.,
and G. Macdonald (eds), Unsettling Anthropology: The Demands of Native Title on Worn Concepts and Changing Lives
(AIATSIS, workshop proceedings: Turning the Tide: Anthropology for Native Title in South-East Australia, Australia, 2011).
185 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Atkinson, J., Trauma Trails: Recreating
Songlines: The Transgenerational Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Krakouer, J.,
S. Nakata, J. Beaufils, S.-A. Hunter, T. Corrales, H. Morris, and H. Skouteris, ‘Resistance to Assimilation: Expanding
Understanding of First Nations Cultural Connection in Child Protection and Out-of-home Care’ (2022) Australian Social Work
[DOI: 10.1080/0312407x.2022.2106443].

186 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Atkinson, J., Trauma Trails: Recreating
Songlines: The Transgenerational Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Krakouer, J.,
S. Wise, and M. Connolly, * “We Live and Breathe Culture”: Conceptualising Cultural Connection for Indigenous Children in
Out-of-home Care’ (2018) 71(3) Australian Social Work 265.

187 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Bauman, T., and G. Macdonald (eds),
Unsettling Anthropology: The Demands of Native Title on Worn Concepts and Changing Lives (AIATSIS, workshop
proceedings: Turning the Tide: Anthropology for Native Title in South-East Australia, Australia, 2011); Edwige, V., and P. Gray,
Significance of Culture to Wellbeing, Healing and Rehabilitation (Report to Bugmy Bar Book, NSW, Australia, 2021); Langton,
M., Too Much Sorry Business — The Report of the Aboriginal Issues Unit of the Northern Territory, Appendix D.(i), Royal
Commission Into Aboriginal Deaths in Custody (Final Report, April 1991).

188 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Edwige, V., and P. Gray, Significance of
Culture to Wellbeing, Healing and Rehabilitation (Report to Bugmy Bar Book, NSW, Australia, 2021); Langton, M., Too Much
Sorry Business — The Report of the Aboriginal Issues Unit of the Northern Territory, Appendix D.(i), Royal Commission Into
Aboriginal Deaths in Custody (Final Report, April 1991).

189 Atkinson, J., Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational Effects of Trauma in Indigenous
Australia (Spinifex Press P/L, Australia, 2002), 58.

190 See above, (i) and (ii).

191 United Nations, Declaration on the Rights of Indigenous Peoples (UN General Assembly, Resolution 61/295, 2007).

192 Krakouer, J., S. Wise, and M. Connolly, * “We Live and Breathe Culture”: Conceptualising Cultural Connection for
Indigenous Children in Out-of-home Care’ (2018) 71(3) Australian Social Work 265; Krakouer, J., S. Nakata, J. Beaufils, S.-A.
Hunter, T. Corrales, H. Morris, and H. Skouteris, Resistance to Assimilation: Expanding Understanding of First Nations Cultural
Connection in  Child Protection and Out-of-home Care’ (2022) Australian Social ~Work [DOI:
10.1080/0312407x.2022.2106443].
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and interdependent people have ‘meaningful, valuable’ connections with others,'*®> demonstrating

strong links between people’s perceptions of their own wellbeing and their health.**

2.82  There is also research into the connections between language, art, cultural revitalisation, and
cultural wellbeing in First Nations communities in Canada, where those are seen to be part of a sense

of wellbeing: ‘their cultural heritage is interwoven to their well-being.’%

Conclusions

2.83  Part Two of this Report has explored a conceptual framework within which readers can view
the range and complexities of First Nations people’s approaches to peacebuilding and peacemaking
as discussed in Parts Three and Four of this Report. The framework has drawn on First Nations
publications and on studies involving non-mainstream communities. It has emphasised the
importance of the approaches First Nations peoples have to language and its purposes; to community,
family and culture; and to the strong connections between them, their culture, and their wellbeing.

2.84  The next part of the Report, Part Three, explores what is known about First Nations peoples’
traditional approaches to the prevention and management of conflict, including descriptions of
specific peacebuilding and peacemaking techniques. It draws on a range of historical and
contemporary materials (including selected commissions of inquiry) published between 1904 and
2022 as well as material from the seminal report, Solid Work You Mob Are Doing (‘Solid Work’).**®

193 Hussain, M., C. Kho, A. Main, and M. J. Zawadzki, Horizontal Collectivism Moderates the Relationship Between In-the-
moment Social Connections and Well-being Among Latino/a College Students’ (2021) 23 Journal of Immigrant and Minority
Health 1001.

194 Napier, A. D., C. Ancarno, B. Butler, J. Calabrese, A. Chater, H. Chatterjee, F. Guesnet, R. Horne, S. Jacyna, S. Jadhav, A.
Macdonald, U. Neuendorf, A. Parkhurst, R. Reynolds, G. Scambler, S. Shamdasani, S. Z. Smith, J. Stougaard-Nielsen, L.
Thomson, N. Tyler, A-M. Volkmann, T. Walker, J. Watson, A. C. de C. Williams, C. Willott, J. Wilson, and K. Woolf, ‘Culture
and Health’ 384 Lancet 1607.

195 Oddey, A., ‘Nature Connections: Cultural Heritage, Identity and Well-being in Vancouver, Canada’ (2015) 3(1&2) Scene
37, 37.

196 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009).
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Part Three — First Nations peoples’ approaches to
peacebuilding and peacemaking
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Introduction

Warning for First Nations peoples: This part of the Report includes descriptions of historical First
Nations ceremonies and procedures.

3.0 This part of the Report draws on key materials that include descriptions of First Nations
peoples’ specific approaches, processes, and techniques for peacebuilding, peacemaking, and conflict
management. It includes summaries of the various descriptions.

3.1 Given the objectives of this Project, this part is unexpectedly short and reflects the small
number of specific references to First Nations peoples’ approaches in the materials that we have
reviewed and analysed. The Research Team considers that this is a starting point for future
consultation with First Nations peoples, which could comprise Stage 2 of a larger system design
project.

3.2 The descriptions provided below are categorised as ‘historical’, ‘contemporary’, and ‘current’.
Historical includes descriptions originally published at the beginning of the twentieth century;
contemporary includes descriptions from Commissions of Inquiry in the 1980s and 1990s; and current
includes brief descriptions of approaches used in communities, such as the traditional style of listening
known as ‘dadirri’.*®” In quite general terms, it is clear that the earlier descriptions are of quite
intricate and ritualised ceremonies, usually including a whole community, whereas those from the
1980s and 1990s include formalised processes and protocols (which may include ritualised
components), as well as community behaviour norms. The contemporary descriptions also include
some references to the complex interactions between the customary (ie, First Nations peoples’) and

197 Ungunmerr, M.-R., R. A. Groom, E. L. Schuberg, Atkinson, J., C. Atkinson, R. Wallace, and G. Morris, ‘Dadirri: An Indigenous
Place-based Research Methodology’ (2022) 18(1) AlterNative An International Journal of Indigenous Peoples 94.
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conventional (ie, the Western legal system) norms and approaches. This part concludes with a brief
review of other materials which mention ritualised aggression and fighting.

Solid Work You Mob Are Doing?%8

3.3 Solid Work is a Report of Case Studies in Indigenous Dispute Resolution & Conflict
Management in Australia. The research was commissioned by the then National Alternative Dispute
Resolution Advisory Council (NADRAC) with the Federal Court of Australia in partnership with AIATSIS,
and their report was finalised in 2009. It needs to be noted this research was a significant undertaking
and achievement for it stands alone as a foundational declaration to benchmark best practice, access
to flexible, culturally sound services for First Nations of Australia.

3.4 It is essential to note that the research project did not explore the web of relationships
between First Nations traditional methodologies, governance, or the epistemology of First Nations
peoples and their languages. Such an undertaking would require substantial resources, time, and
expertise. In the absence of these specific characteristics, Solid Work examines the people, skills,
resources, access, practices and processes and training and developmental support essential for
effective service. Each elemental feature relied upon to support First Nations people in managing,
working with and facilitating peace making events or in using services that support culturally
competent amenities and staff who specialise in non-violent, problem solving.

3.5 Solid Work describes case studies and outcomes of the investigation into First Nations
contemporary practices in conflict management, peacemaking processes, dispute resolution,
negotiation, facilitation, and agreement making. The Report details the form the investigation takes
to draw upon three full case studies and several mini case studies referred to as snapshots. The
distances the investigation covers takes in such far-flung locations as the Northern Territory’s Tiwi
Islands and Ali Curung, over to Western Australia at Halls Creek, North Queensland to Gintji and then
into New South Wales. Each case study involves First Nations people as peace-building practitioners
or as participants accessing dispute resolution services.

3.6 Each case study focuses on the parties, advocates, Elders, stakeholders, and primary agents
involved. The features that comprise the conflicts management are isolated in detail and include
considering the history of the dispute, the intervention strategy, the identification the correct parties,
determining through Elders the sociocultural features to resolve kinship structures and where the
parties and advocates fit, as well as clarifying details about the background of the facilitator/s or
resolution body and the stakeholders involved to support or witness the process. In the case of the
Halls Creek matter the report considers how cultural connections and relationships can impact on
aspects of the dispute and how participants may mutually choose to exit the dispute. Yet each of the
case studies speak of commonalities including the importance of relationship building and the relative
nature of connections within First Nations communities.

3.7 Each case study draws attention to the urgent need to greatly improve support for timely,
meaningful dispute management processes. There is a focus in the Report on the importance of

198 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009).
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reliable and viable resources to ensure stable institutions and service capacity, promote professional
development and skills with particular reference to improving dispute management system design and
training and development. The Report recognises essential requirements for effective practice to
support facilitators in a meticulous planning process as critical in sustaining meaningful peace building
activities.

3.8 The Reportincludes a Chapter on Indigenous dispute resolution and conflict management and
sets out an expectation that Federal, State and Territory governments will take responsibility for
ensuring access to timely and meaningful dispute management services and practices. The Report
notes that this can be achieved by investing in the resources, supporting practitioners, tailoring
community education and awareness to describe such services, and ensuring government officers and
agents are resourced with the skills and capabilities to support effective fair-minded and impartial
attitudes. The Report includes information on the often-concealed effects of unresolved conflict and
the escalation of disputes as well as information about the necessary skills, techniques, processes and
in some, the cultural contexts when working with First Nations people to support Indigenous dispute
resolution and conflict management in Australia. Despite being published in 2009, the report’s key
recommendations are yet to be implemented in 2023.

Contemporary descriptions of First Nations peoples’ systems to managing
conflict

3.9 Two Commissions of Inquiry have included relevant material in their final reports, and these
are examined in this section.'®® This section uses short-form titles for them: “1986 Customary Law”,2%
and “1991 RCIADIC”.2°! Both Commissions relied on expert reports made available to them.?*? Where
the Commissions refer to specific communities, we have used the Commission’s name for the
community, preferring to retain that historical context. A summary of the range of relevant
Commissions of Inquiry is located in Table One below and as previously noted, many Commissions of
Inquiry had limited First Nations input and two had more specific material that was explored as part

of this research report.

199 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2; Royal Commission Into Aboriginal Deaths in Custody (Final Report, April 1991), Vols 1, 2, 3, 4, 5.

200 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2.

201 Royal Commission Into Aboriginal Deaths in Custody (Final Report, April 1991), Vols 1, 2, 3, 4, 5.

202 The amount of detail included about each process appears to relate to the contents of the relevant expert report.

Gathering Food for Thought — Report — December 2023 60



Commission into
Into the Protection
and Detention of
Children in the
Northern Territory,
Vols 1, 2A, 2B, 3A,
3B, 4

of kinship
relationships; not
approaches to
peacebuilding/making

Final Title Traditional Key First Nations Evidence from First Nations people
report approaches: concepts
peacebuilding &
peacemaking
1905 Western Australia No No Very limited; 86 pages of evidence
Royal Commission transcripts from 43 witnesses; 2 First
on the Condition of nations witnesses = total transcript
the Natives of around % page.203
1986 Law Reform Yes; based on Yes Several First Nations people were
Commission, Report | reports from third appointed as ‘Consultants” to the
No. 31, The parties. Commission.
Recognition of
Aboriginal
Customary Laws,
Vols. 1 & 2,
1991 Royal Commission Yes Yes Yes, directly via hearings, interviews,
into Aboriginal consultations and submissions; also
Deaths in Custody, via Aboriginal Information Units
Vols 1, 2,3,4,5 established by the Royal Commission
itself. Also, when Commissioner The
Honorable John Muirhead AO retired
in 1989, Patrick Dodson was
appointed as a Commissioner
(ensuring continuity of five
Commissioners)
1997 Human Rights No Yes Yes, a small secretariat established
Commission, by the Commission was to publicise
Bringing Them the Inquiry, encourage contributions,
Home: Report of the evidence and submissions and
National Inquiry into organise hearings. Many First
the Separation of Nations people provided evidence, as
Aboriginal and witnesses, families and as removed
Torres Strait Islander survivors. The Human Rights and
Children from their Equal Opportunity Commissioner Sir
Families (Final Ronald Wilson and the Aboriginal
Report, 1997) Social Justice Commissioner Mick
Dodson were responsible for the
hearings and Inquiry.
2017 NT Royal No Yes —the importance Yes; a First Nations Commissioner,

and extensive interviews, meetings,
and focus group with First Nations
individuals and groups.

Table 1 showing summary information about Commissions of Inquiry and their inclusion of First Nations
Participants

203 According to pages 35— 121 (86 pages) of the report, 43 witnesses were interviewed (not always clear if the Commissioner
conducted all interviews; however, he does appear to have interviewed the two First Nations prisoners); 2 witnesses were
‘native’ prisoners at Wyndam and, in both cases, their testimony was given in ‘pidgin’ (page 104) and apparently translated
by a ‘secretary to the Commission’ (104); Boodungarry was a 14 year old ‘child’ (page 104) serving a sentence of two years
hard labour for ‘alleged cattle killing’ (104), and who was asked to describe his own arrest and court hearing; Garngulling
was a 30 year old man serving an unspecified sentence for ‘breaking into a house’ (104), who was asked to describe the

circumstances of his own arrest, and to provide some additional information about other First Nations people.
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1986 Customary Law?%#

3.10 The 1986 Law Reform Commission, Report No. 31, The Recognition of Aboriginal Customary
Laws, describes conflict management systems that include specific approaches, processes and
techniques being used in three separate First Nations communities as at 1986. All the systems are
very structured, including protocols for participation, and they are all community-focused, recalling a
collectivist and interdependent worldview.

e ‘Murri Law’: applied in the then Edward River community,?° Far North Queensland;2°®

e Inter- and intra-community meetings, or so-called ‘moots’: applied in the then Yirrkala
community, NT;2%

e Ten Men Committee: applied in the then Strelley community,2°® WA.2%°

Reported Protocols

3.11 The three described systems each incorporate structured protocols:

i. Murri Law

e Declaration — a public announcement by the aggrieved person setting out the
details of the transgression.

e Rejoinder —denial or counter charge by the accused.

e Argument — public disputation between the parties. It is stated that these would
usually be armed with weapons. (arm waving, gesticulating, arguing loudly, waving
weapons in a threatening manner). It was also noted that other people standing in
special relationship to the disputants would arrange themselves in such a way that
they could assist either party in the dispute if required.

e Insult and physical combat—it is suggested that this generally involved fighting with
weapons between the parties, escalating as other people aligned with the disputing
parties, became involved. Itis also suggested that during this phase certain persons
were expected to play the role of ‘blockers’ to ensure the dispute and fighting did
not get completely out of hand and attempted to contain the dispute to the parties
involved. To some extent it is suggested that such people acted as an ‘umpire’, so
that if physical conflict followed, they ensured no foul play.

204 All references are to Volume 2 of the Commission’s Final Report.

205 Edward River community is now known as Pormpuraaw.

206 1986 Customary Law, Vol 2, 18-23; the Commission relied on an expert submission for much of its commentary: Taylor, J.
Submission 388, 11 October 1983.

207 1986 Customary Law, Volume 2, 23-25; the Commission relied on an expert submission for much of its commentary:
Williams, N., Two Laws: Managing Disputes in a Contemporary Aboriginal Community, (based on PhD Thesis, Canberra,
1973).

208 The Strelley community subsequently dispersed with most people locating in the Warralong community.

209 1986 Customary Law, Volume 2, 26-28; for much of its commentary, the Commission relied on evidence provided by:
Bucknall, J., Transcript, 23-24 March 1981.
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e Separation — this was said to have occurred as a result of a number of factors
including physical exhaustion, injuries needing to be treated, if satisfaction that the
resolution had been obtained by each of the disputants. ‘The Edward River
community notion of fair play reportedly stressed that those who initiated trials-at-
arms, should come away bearing equal injuries, irrespective of the nature of the

wrong actions that triggered the combat in the first place.’?°

e Reconciliation —the Report noted that return of normal relationships indicated that
everyone was reconciled.
Community moots
Are described as having the following characteristics:

e A publicannouncement of grievance/conflict, usually as a statement of offence
and relevant law by those with jurisdiction.

e People address themselves to the specific allegations in the case under
consideration. They may mention any other allegations they consider pertinent,
and judge the consequences of alleged acts.

e Response to the allegations. The convener urges the defendant to admit the
extent of his or her culpable acts. The defendant, who was the agent of the
culpable act, responds.

e Statements about the outcome, and the composition for the dispute may be made

by a number of people, but should include the convener, the offender and the

aggrieved person. 2!

Ten Men Committee
The Commission described these as follows:

e Meetings were convened to hear evidence against wrongdoers and to consider
punishments.

e Attending people sat in a large circle, according to their skin group and family
relationships.

e The accused person sat inside the circle in a position that took account of the
position of the accusers and of their own families, who may have had to speak on
their behalf.

e Certain people were assigned the role of negotiator.

e The meeting was highly organized, and everyone understood their own role.

210 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2; Vol 2, paragraph 698.
211 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2; Vol 2, paragraph 698.
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Types of conflict
3.12 It was suggested by the Commission that the types of conflict varied:
i Murri Law

e Kinship duties,

e Breaches of gift expectations and arrangements,
e Insult or threat of injury, and

e Trespass, homicide and, occasionally, infidelity.

ii. Community moots

e  Adistinction was drawn between ‘little trouble’ including issues that arose out of
breach of kin-defined rights or duties, and ‘big trouble’ which referred to

situations involving ‘physical assault, which resulted in serious injury or death and

thereby made the act of assault highly visible.’?*2

iii. Ten Men Committee
e  Offences against local order.
3.13 The Commission reported that the Yirrkala community is reported to have had a second
procedure which did not involve a community moot, and which had the following characteristics:

e Intervention and subsequent management by a clansman with political authority,
who is senior to both disputants.

e  Gathering and checking evidence by the intervening clansmen.
e  Obtaining an admission of all culpable acts (the ‘true story’).

e  Confirmation of findings and of action taken by those with authority over and
responsibility for the principals of the dispute.

e The application of sanctions.?!?

Reported influence of conventional legal system

Edward River Community

3.14  The Commission reported that, in 1968, the Edward River community commenced a locally-
based Aboriginal/Community Court which operated according to the conventional legal system. The
court included two or more First Nations Justices of the Peace, often members of the local elected
Aboriginal Council, who heard charges against First Nations residents of the community, with the
charges involving breaches of regulations and by-laws. The community referred to this court as ‘white
man’s way’.2** Although this court controlled how much Murri Law was used, the First Nations people

212 Both quotes are from: 1986 Customary Law, Volume 2, 25.

213 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report, 1986),
Vols 1, 2; Vol 2, paragraph 698.

214 1986 Customary Law, Volume 2, 19.
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saw their customary approaches as a way of resolving personal differences and did not consider that
they should be of any concern to non-First Nations people, or other outsiders.

3.15 The community’s First Nations members were reportedly aware that non-First Nations people
were concerned about customary processes that involved ritualised fighting and verbal taunts. The
Commission reported that non-First Nations people, including the Department of Aboriginal and
Islander Affairs, saw the local Community Court as a tool of assimilation, through which the
community learnt about the conventional legal system and its enforcement processes. The same
people saw the customary approaches as ‘lawless’ and ‘primitive’, leading to the predominant
perception (among non-First Nations people) that the Edward River community would never be able
to manage its own affairs. It could be concluded that ultimately, following these interventions coupled
with the likelihood of court penalties, customary processes were changed.

Yirrkala Community

3.16  The nature of imposed sanctions under customary processes has changed over time. In 1986,
the Commission reported greater emphasis on non-physical sanctions, although physical sanctions
had not completely disappeared. The likelihood that persons handing out physical punishments could
be dealt with under the then NT’s conventional laws appears to have been at least one — if not the
main — reason for this change. In addition, the Commission reported ongoing conflict between the
two systems.

Strelley Community

3.17  The Strelley Community did not have any on-site police or court and the Commission reported
that, although the community accepted the reality of the broader conventional legal system, it did not
see it as applicable to management of their own conflicts. However, the Ten Men Committee could
operate outside the community and, if a community member committed any wrong in, say, Port
Hedland, they risked being dealt with under both systems, leading to a double punishment.

Royal Commission into Aboriginal Deaths in Custody (RCIADIC)?%®

3.18 The Commission’s Final Report has quite a complex structure, and the discussion below has
relied on Volume 2, Chapter 11,%% and Chapter 13.2'7 As noted earlier, the Commissioners relied on
expert reports for the descriptions of First Nations peoples’ norms and behaviours.

3.19 The Commission tended to report more about First Nations peoples’ social norms in relation
to managing conflict, rather than describe First Nations systems. In the sections on which we have
relied, references are made to various First Nations peoples, including Wiradjuri people, Aurukun
people, and Yalata people. Below is a summary of the Commission’s descriptions and observations,

215 All references are to Volume 2 of the Commission’s Final Report.

216 Chapter 11 Some Aspects of Aboriginal Society Today; 11.10 Indigenous Mechanisms of Social Control; 11.10.7 - 11.10.10
[‘Fighting, Swearing and Other Aggressive Behaviours’]; 11.10.11 ["Witnessing’]; 11.10.13 [‘The Responsibility of Close Kin'];
11.10.14 - 11.10.16 [‘Ritualised Expressions of Anger and Distress’]; 11.10.19 [‘The Imputation of Responsibility’]; 11.10.27
[‘Policing’]; 11.12 Aboriginal Identity; 11.12.3.

217 Chapter 13 The Criminal Justice System Relations with the Police; 13.2 Community Relations and Control; 13.2.7 [Police
Culture]; 13.2.31 [Public Violence]; 13.3 The Historical Basis; 13.3.7 [Police Culture].
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which should be read on the understanding that they were current in 1986. They may not be as
relevant in 2023.

3.20 The Commission reported that, in some First Nations communities, what they call ‘rule-
governed fighting’ and swearing had been an important structured and ritualised means of navigating
social order by accepted ways of signaling and responding. In some communities, First Nations people
had reported choosing to relocate to missions purposely to reduce the levels of fighting and violence.
However, according to the Commission, this had a side-effect of altering the effectiveness of
traditional cultural mechanisms for maintaining social order.

3.21 In association with the ritualised fighting, the audience identified as a key player, acting
collectively as a control and restraint on combatants. In addition, the audience was said to give
legitimacy to the fighting, and overall approval to the activity. On the other hand, and particularly in
some contemporary settings, where fighting and violence occurred without an audience, they might
have had the effect of threatening or undermining the existing social order.

3.22  Kinship relationships were also seen as key components of maintaining social order in First
Nations communities. Close kin would be expected to keep track of what people were doing and
where they were, and, in foreseeing any danger, be vigilant in intervening and preventing such
consequences. This could be expected to include ensuring that the ritualised fighting did not get out

of hand.?*®

3.23  The Commission also reported other effective forms of social control. For example, in one, an
unidentified member of a community would walk around the community at night, after everyone had
retired. The process was called ‘tjunparni’ (or ‘growl’) and included an unidentified person who had
authority to express dissatisfaction about wrong-doing and outline the potential ramifications if the
behaviour recurred. In another, various forms of shaming confirmed the community’s dominance and
the importance of conformity to its norms of behaviour.

3.24  In some communities, the use of traditional and customary practices was said to be not as
strongly supported, and, in some, the non-First Nations community managers took active steps to
reduce, or even destroy, the authority of community Elders. This latter was apparently achieved by
instituting punishments for not promoting conventional approaches, and some Elders were expelled
to live in completely different communities. The Commission noted that this led to a marked decrease
in the effectiveness of customary mechanisms leading to a decrease in acceptance of those traditional
social norms and controls. In addition, according to the Commission, there was (in 1986) growing
recognition among some First Nations peoples that the traditional and customary approaches were
no longer adequate, and that new approaches were being initiated that accommodated contemporary
settings while continuing to incorporate key aspects of tradition. Finally, the Commission noted that
traditional, ritualised public fighting and violence continued to cause conflict with the expectations
and behavioural norms of mainstream society.

218 This key role is described in other materials in this Part. See above, c. Nathagura, or Fire, ceremony, and, below, (ii)
Ritualised aggression and social anarchy.
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Other Material — Dadirri and Yarning circles

Dadirri?*?

Dadirriis the art of being present, being still, connecting with yourself and the environment
in such a profound way that it creates space for deep relationships. Dadirri encourages
cyclical, deep listening, and reflection. Through Dadirri, relationships are built on trust and
respect, which provides opportunities to create the co-directional sharing of knowledge
and privileges Indigenous voices. Dadirri listens and knows, witnesses, feels, empathises
in the pain of the Indigenous experience of trauma ... enables reflection of one’s beliefs,
influences, assumptions, and choices, with the potential to release a field of emergence
that facilitates the potential to change.?%°

The principles and functions of dadirri are: a knowledge and consideration of community
and the diversity and unique nature that each individual brings to community; ways of
relating and acting within community; a non-intrusive observation, or quietly aware
watching; a deep listening and hearing with more than the ears; a reflective
nonjudgemental consideration of what is being seen and heard; and, having learnt from
the listening, a purposeful plan to act, with actions informed by learning, wisdom, and the
informed responsibility that comes with knowledge.?*

The concept and spiritual practice comes from the Ngan’gikurunggurr and Ngen’giwumirri
languages of the Aboriginal peoples of the Daly River region in the Northern Territory and
means ‘inner deep listening and quiet still awareness.???

My mother taught me this [deep listening] in my own cultural role when | had to mediate
a family dispute. | had to stop and sit quiet, not speaking, just listening and observing.
When | was ready to talk it was only in response to what | had heard. This deep listening
stops us from imposing our own ideas and directing the outcome that we want. It stops
us from making top down decisions. Instead, mediation based in deep listening brings
clarity to the thoughts and feelings experienced by others, so the outcomes that emerge
are ones that people truly want — those that come from the ground up.??

219 Miriam-Rose Ungunmerr’s explanation of Dadirri is available on You Tube, ‘Dadirri by Miriam Rose Ungunmerr’,
https://www.youtube.com/watch?v=Pahz WBSSdA.

220 Atkinson, J., Dadirri: Listening to One Another, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Ungunmerr, M.-R., R. A. Groom, E. L. Schuberg,
Atkinson, J., C. Atkinson, R. Wallace, and G. Morris, ‘Dadirri: An Indigenous Place-based Research Methodology’ (2022) 18(1)
AlterNative An International Journal of Indigenous Peoples 94, 96.

221 Atkinson, J., Dadirri: Listening to One Another, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002), 16.

222 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022), 19.

223 Oscar, J., OA, Key Note Address (National Mediation Conference, Australia, April 2019), 7.
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3.25 Thetechnique of deep and attentive listening is being reported in recent literature as a means
for managing conflict, 2% for improving communication generally,??® and as a key component of
qualitative research involving First Nations peoples.??®

Yarning circles

3.26  One of the selected materials that is included in the targeted review of selected case studies
is focused on the traditional technique of yarning circles being used in association with some courts
in Australia to assist the resolution of conflicts involving young offenders.??” The yarning circle is
described as ‘a place where stories and knowledge can be shared in a caring environment that’s

relaxed and comfortable,’?28

and as a traditional, inclusive learning method that relies on communal
participation. Yarning circles are said to be a safe forum within which participants become aware of
both listening and being listened to.??° Other materials mention yarning circles in the context of

resolving conflicts within communities,?*° and of healing from trauma.?3!

3.27 The next section includes a review of four historical descriptions of traditional ceremonies,
and is followed by a brief review of descriptions of current ceremonial adaptations.

Historical descriptions of First Nations ceremonies for managing conflict

3.28 This section relies on Western observers’ descriptions of four First Nations communities’
ceremonies from the late nineteenth and early twentieth centuries, as well as much later commentary

224 Oscar, J., OA, Key Note Address (National Mediation Conference, Australia, April 2019); Taylor, H., L. Bartels, M. Crowe,
and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report for Australian National University
Centre for Social Research and Methods, 2022); Oscar does not use the term ‘dadirri’ herself; however, her presentations
describes the technique and discusses its value.

225 Atkinson, J., Dadirri: Listening to One Another, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002); Oscar, J., OA, Key Note Address (National
Mediation Conference, Australia, April 2019); Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning
Circles in a Criminal Justice Context (Report for Australian National University Centre for Social Research and Methods, 2022);
Ungunmerr, M.-R., R. A. Groom, E. L. Schuberg, Atkinson, J., C. Atkinson, R. Wallace, and G. Morris, ‘Dadirri: An Indigenous
Place-based Research Methodology’ (2022) 18(1) AlterNative An International Journal of Indigenous Peoples 94; Walters, J.
A., Trauma and Resilience Among a Stolen Generation of Indigenous People, in M. O’Loughlin and M. Charles (eds), Fragments
of Trauma and the Social Production of Suffering — Trauma, History, and Memory (Rowman & Littlefield, USA, 2015.

226 Ungunmerr, M.-R., R. A. Groom, E. L. Schuberg, Atkinson, J., C. Atkinson, R. Wallace, and G. Morris, ‘Dadirri: An Indigenous
Place-based Research Methodology’ (2022) 18(1) AlterNative An International Journal of Indigenous Peoples94, 96.

227 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022.

228 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022, 2.

229 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022.

230 The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice
and Attorney-General, 2021).

231 Edwige, V., J. Alexi, B. Selkirk, and P. Dudgeon, Australia Needs to Decolonise its Mental Health System and Empower More
Indigenous Psychologists (Guardian Newspaper, Australia, June 2022); available online at
https://www.theguardian.com/commentisfree/2022/jun/02/australia-needs-to-decolonise-its-mental-health-system-and-
empower-more-indigenous-psychologists .
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on those historical descriptions. Four of the original observations were recorded and published
contemporaneously (one of the publications includes descriptions of two of the ceremonies),?*? and
one has also been described in a separate recent publication.?*® It is unclear whether the authors
sought (and gained) the consent of the First Nations participants before recording and publishing their
observations. Although these descriptions provide insight into long past approaches and processes,
in at least one case, the equivalent modern community has made clear that the descriptions are dated
and the described ceremonies are no longer practised.?** The Research Team suggests that the next
steps in this project include consultations with relevant community groups about the ongoing
inclusion of these descriptions.

3.29 Two of the collected materials include generalised mentions of ritualised aggression and/or
fighting. One is focused specifically on First Nations peoples and communities in Queensland, and
describes the ‘assertive aggression’ as a key part of customary approaches to managing conflict.?®
Echoing the descriptions included below, the original document emphasises the responsibility of the
whole group for preventing excessive violence, and protecting individuals from it, as well as for
ensuring that ‘assertive aggression’ was a safe customary conduit for emotional expression of conflict
both between individuals and within the whole group.?%® A key characteristic in the descriptions is the
community cooperation that is fundamental to the activities, as well as the reciprocal nature of their
focus, making clear that all community members have mutual obligations to each other and,
ultimately, are responsible for each other’s safety throughout the ritual event. This emphasis also
appears in other cathartic descriptions that include ritualised aggression and violence.?’

3.30 A more contemporary description is specific to the Wiradjuri people of NSW, and, although it
describes people’s preference for fighting and verbal insults, it does not mention that such fighting is
a recognised ritualised form of dispute resolution.?*® However, it does note that some First Nations
peoples were very amused at the Western suggestion that they learn to prevent disputes by ‘talking

over their problems and conflicts.’?%

3.31 Below are descriptions of four ceremonies for managing conflict in Central Australia, north-
east Northern Territory, and north Queensland. The descriptions are based on historical reports and
each ceremony occurred within important cultural contexts of reciprocity, respect and reverence. The

232 Roth, W. E., Ethnological Studies Among the North-West-Central Queensland Aborigines (Government Printer,
Queensland, Australia, 1897; Spencer, B., and F. J. Gillen, The Northern Tribes of Central Australia (Macmillan Company, UK,
1904); available online at https://wellcomecollection.org/works/pybpr3r4 ; Warner, W. L., A Black Civilization: A Social Study
of an Australian Tribe (Revised Edition, Harper & Row, USA, 1964) [original publication: Harper & Brothers, USA, 1937].

233 Atkinson, J., Song Lines and Trauma Trails, in Atkinson, J., Trauma Trails: Recreating Songlines: The Transgenerational
Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002).

234 Toner, P., W. Lloyd Warner, A Black Civilization (STUAnthroBlog, St Thomas University, Canada, 2017), available at
https://wp.stu.ca/anthropology/2017/09/29/w-lloyd-warner-a-black-civilization/ .

235 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000), 271.

236 Abporiginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000), 270.

237 See for example, Bishop, H., and C. Coburn, Chapter 2 An Overview of Traditional Forms of Indigenous Conflict Resolution
and Peace in Australia, in Bretherton, D., and N. Balvin (eds), Peace Psychology in Australia (Springer Science+Business Media,
USA, 2012.

238 Macdonald, G. M., “‘Where Words Harm and Blows Heal’ (1990) 1(3) ADRJ 125.

239 Macdonald, G. M., “‘Where Words Harm and Blows Heal’ (1990) 1(3) ADRJ 125, 128.
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descriptions are relatively brief, out of respect for cultural restrictions that might apply for some
readers.

Atninga ceremony (Arrernte peoples of Central Australia)?4

3.32  Atninga ceremony belongs to the Arrernte peoples of Central Australia and has been
described as being for circumstances where a gravely serious wrong had occurred, and was to be
avenged by a highly choreographed and ritualised ceremony, during which the wrongdoer was killed,
putting the matter to rest. The ceremony incorporated a series of carefully choreographed smaller
rituals that took place away from the main camp, the first being to bind the avenging parties to each
other, rendering treachery among them impossible, and binding them tightly to the secrecy of their
task. Another ceremony recognised the grief and sorrow bound to follow for the family and
community whose member they intended to kill, demonstrating both compassion for those who
would bear the grief and loss, and recognition that the Atninga should not be seen as casual violence
or brutality. Remaining away from the camp, and after the retribution was completed, the men ritually
cleansed themselves to remove any lingering spirits of the dead before beginning their trek back to
their camp. A final ceremony was undertaken by two women, an elder and a younger, whose task
was to ensure that no remnant of the dead person’s spirit could enter the camp. Both women were
daubed in white pipeclay to maintain their anonymity, and while the elder woman presented to the
avenging party a challenging dance, the younger struck their shields to test their mental wellbeing,
and ensure that they were not influenced by the spirit of the dead. Each ceremony incorporated into
the Atninga was to safeguard the identity, the mental and emotional health of the avenging party; to
mask the path the avenging party travelled; and to safeguard their community. The ceremony was
stoical and significant, for the avenging party began the process as a solemn task, one requiring each
member to render themselves invisible or unrecognisable so that their deed could not be visited upon
their members or their community.

Makarrata ceremony (North East NT)?41 242

3.33  The ceremony has been depicted as a ritual which, in some cases, was used to punish a wrong
through elaborate ritualised activities. Its name comes from the Yolngu Matha language of the Yolngu
peoples of Arnhemland. The term generally refers to the upper part of the leg, (makarr or the thigh)
which is the purpose of the ritualised spear throwing. The aim of the ceremony was to resolve a
dispute and restore friendly relationships among visitors or kinsmen and women. Formalising the
significance of the ceremony came when combatants presented themselves daubed in white pipeclay,

240 This description is based on two works, one of which the first description of the ceremony, and the other is a much later
commentary on it; Bishop, H., and C. Coburn, Chapter 2 An Overview of Traditional Forms of Indigenous Conflict Resolution
and Peace in Australia, in Bretherton, D., and N. Balvin (eds), Peace Psychology in Australia (Springer Science+Business
Media, USA, 2012); Spencer, B., and F. J. Gillen, The Northern Tribes of Central Australia (Macmillan Company, UK, 1904);
available online at https://wellcomecollection.org/works/pybpr3r4 .

241 Current views of this ceremony and other ritualised warfare and feuding make clear that these are no longer practised
among the Yolngu people, the influences on their disappearance are not yet established; see Toner, P., W. Lloyd Warner, A
Black Civilization (STUAnthroBlog, St Thomas University, Canada, 2017), available at
https://wp.stu.ca/anthropology/2017/09/29/w-lloyd-warner-a-black-civilization/ .

242 This description is based on three works, one of which is its first description, and two are later; Berndt, M., and C. H.
Berndt, The World of the First Australians: Aboriginal Traditional Life Past and Present (5t Edition, Revised, Aboriginal
Studies Press, Australia, 1988); Bishop, H., and C. Coburn, Chapter 2 An Overview of Traditional Forms of Indigenous
Conflict Resolution and Peace in Australia, in Bretherton, D., and N. Balvin (eds), Peace Psychology in Australia (Springer
Science+Business Media, USA, 2012); Warner, W. L., A Black Civilization: A Social Study of an Australian Tribe (Revised
Edition, Harper & Row, USA, 1964) [original publication: Harper & Brothers, USA, 1937].
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marking the gravity of the occasion and rendering participants a certain anonymity to the event. There
would be two groups: the aggrieved group would be spear-throwers, while the wrong-doer’s group
would be avoiding those spears. Proceedings commenced when participants danced to honour the
opposing participants ancestors. Prior to the events commencing the social observations for the
Makarrata were negotiated between the Elders of each opposing side. The Elders selected members
from each side to be included within both sides’ grouped representatives, thus ensuring some caution
to the proceedings. While the wrong doer may have needed to dodge spears, also running were
selected members of the spear throwing group. Likewise, within the spear thrower group were
appointed members of the wrong-doer’s group. The onerous need for caution and restraint weighed
heavily on the spear throwers for amongst the wrong doers were members of their own group who
had to dodge the spears they were to throw. If the Elders deemed it necessary, towards the end of
the ceremony, the wrong-doer would submit themselves for a formal ceremonial thigh wounding to
demonstrate to the broader community that the ‘wrong has been rectified.’?** As with the Atninga
ceremony, the Makarrata atmosphere was quite serious.

Nathagura fire ceremony (Central Australia)?**

3.34  The Nathagura ceremony was of fire, belonging to the Wurumungu people in the region of
Tennant Creek in the Northern Territory. The ceremony was a socially sophisticated and cooperative
event with a duration of 14 days. Its purpose, to resolve long-standing disputes and arguments and
create agreeable relationships among the men. Women and men had their own roles in the
ceremony, with women ensuring that the men do not take the proceedings too far or cause serious
injury or break certain relationship laws. Although the ceremony relied on the cooperative nature of
kinship groups, it also required that most of their social observations and obligations be paused while
the Nathagura took place. These rules were largely set aside except for a caveat over sexual conduct,
which remained firmly in place throughout the ceremony. All social license was freely exhibited over
this 14-day trial, that had displays of physical threats, assaults, verbal taunts, theft, obscene gestures,
and practical jokes to conjure a scene of social anarchy. Day and night social chaos played out and
appeared to test the social restraint, tolerance, and patience of every member of the language group.
While the original description creates a sense of somewhat chaotic entertainment, the ceremony
culminated in a spectacular ritualised fire event. The ceremony finished around dawn on the final day
and with it, the social laws, obligations, and observances once again fell back into place. Social order
was restored into the daily lives of the Wurumungu people, satisfied in attending to resolving conflicts
and restoring relationships among themselves.

243 Bishop, H., and C. Coburn, Chapter 2 An Overview of Traditional Forms of Indigenous Conflict Resolution and Peace in
Australia, in Bretherton, D., and N. Balvin (eds), Peace Psychology in Australia (Springer Science+Business Media, USA, 2012),
26.

244 This description is based on two works, one of which is its first description; Bishop, H., and C. Coburn, Chapter 2 An
Overview of Traditional Forms of Indigenous Conflict Resolution and Peace in Australia, in Bretherton, D., and N. Balvin
(eds), Peace Psychology in Australia (Springer Science+Business Media, USA, 2012); Spencer, B., and F. J. Gillen, The
Northern Tribes of Central Australia (Macmillan Company, UK, 1904); available online at
https://wellcomecollection.org/works/pybpr3r4 .
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Prun ceremony (North Queensland)?#°

3.35 The Prun ceremony comes from an area in far north Queensland. The ceremony has been
described as a ritualised, reciprocal physical combat with use of verbal taunts: said to be a ‘combative
expression of the conflict’.2*® The ceremony was seen to have broader application than within-group
conflict and was said to also help maintain good inter-group relationships. The ceremony was held
regularly, reportedly once every two weeks during the drier seasons, commencing during the day,
carrying over into the night and concluding the following morning. It was necessary for participants
to formalise their attendance by painting their face and body in white pipeclay. This assured some
anonymity for participants. During the day, they involved themselves in ritualised combat and verbal
taunting. After sunset, celebratory events were held with ceremonial dancing and song, marking a
pause to the combat and taunting. The ceremony again continued with ritualised hostilities for a brief
period before the ceremony ended and the groups dispersed.

More Recent descriptions of First Nations ceremonies for managing conflict

3.36  Solid Work reports on First Nations peoples’ approaches to conflict and its management and
includes descriptions of situations in which traditional ceremonial processes have been used in
modern contexts.?*” One example describes the use of ‘ceremony and ritual performance’ to build
positive negotiating relationships between the local First Nations groups and mining personnel.?*®
Another example is that, in community settings, the use of recognised rituals around the sharing of
food and drink is reported to have reduced the atmosphere of conflict and enabled development of
more constructive interactions. The Report also notes that, in some communities, aspects of
traditional ceremonies and practices have been incorporated into more modern dispute management
programs, and, in communities where Christian beliefs are strongly held, associated ceremonies,

including prayer, have been coopted into more traditional processes for managing conflict.

Participatory research

3.37 The researchers are aware that this Report has included little about the important role that
Elders have in peacebuilding, peacemaking, managing conflict, and community healing. This is largely
due to the limited research that has been done in this area. There would be benefit from cooperative

245 This description is based on three publications, the two more recent being based on the original of 1897 which is its
earliest depiction; Atkinson, J., Song Lines and Trauma Trails, in Atkinson, J., Trauma Trails: Recreating Songlines: The
Transgenerational Effects of Trauma in Indigenous Australia (Spinifex Press P/L, Australia, 2002; Bishop, H., and C. Coburn,
Chapter 2 An Overview of Traditional Forms of Indigenous Conflict Resolution and Peace in Australia, in Bretherton, D., and
N. Balvin (eds), Peace Psychology in Australia (Springer Science+Business Media, USA, 2012); Roth, W. E., Ethnological
Studies Among the North-West-Central Queensland Aborigines (Government Printer, Queensland, Australia, 1897).

246 Bishop, H., and C. Coburn, Chapter 2 An Overview of Traditional Forms of Indigenous Conflict Resolution and Peace in
Australia, in Bretherton, D., and N. Balvin (eds), Peace Psychology in Australia (Springer Science+Business Media, USA, 2012),
24.

247 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009).

248 Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You
Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the National
Alternative Dispute Resolution Advisory Council [NADRAC], 2009), 97.
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and inclusive research, in which First Nations researchers participate fully as co-designers and co-
researchers.

3.38 In this Report, the findings reported in Part Three and Part Four, suggest that there are likely
to be as many First Nations peoples’ approaches to managing conflict as there are communities and
groups and that there is unlikely to be one way to approach conflict. However, it is clear that, in future,
there would be benefit in changing research and evaluation approaches, placing First Nations
engagement and participation at the centre of all studies in this area.

Conclusion

3.39 This part of the reportillustrates the significant range and cultural complexity of First Nations
peoples’ approaches to peacebuilding and peacemaking, including their emphasis on social systems
of relationships and cultural obligations, and the effects of conflict on their social ordering and on how
their relationship systems work. This part has relied on more than a century’s worth of key resources
in the Research Team’s collected materials, including material from Solid Work.

3.40 Theresearchers acknowledge that some of the earlier descriptions of violence and aggression
may be confronting and they depict historical ceremonies that are no longer practised. However, they
provide insight into the history of First Nations peoples’ approaches to conflict and its management,
and demonstrate the importance of conflict resolution as a reciprocal and cooperative task which
involved the whole community. Each description depicts a controlled ritual apparently designed to
release tensions, as well as to heal and strengthen relationships. In the descriptions, tolerance,
patience, and prudence are key qualities underlying the ritualised aggression. Although the
observations are from a non-First Nations perspective, these important historical records provide
valuable insights into First Nations peoples historical systematic approaches to conflict and its
management, in particular, the intricate complexities of kinship and relationship systems.

3.41 The next section of the Report, Part Four, investigates contemporary perceptions of conflict
management among First Nations peoples and communities through a thematic analysis of selected
case studies, and includes the results of two data collection activities undertaken by the researchers.
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Part Four — Selected thematic analysis and targeted
review of case studies.
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Data and information gathering

4.0 This Part of the Report describes three desktop reviews of selected publications from the
project’s online collection. The first is a limited thematic analysis of selected publications; and the
second, a review of selected case studies of dispute resolution programs and services operating in
First Nations communities. The approach has enabled an exploration of the ideas, topics, and issues
raised in selected materials with the objective of examining the practicalities of conflict management
services being used by First Nations peoples and exploring the relevant recommendations from key
Commissions of Inquiry. The methodology for each activity is described in some detail in Part One of
this Report.2*® Lacking the capacity to conduct an in-depth review or analysis of the whole collection,
we anticipated that a selective ‘snapshot’ of two representative clusters of materials would provide a
useful overview of the collection, as well as providing something of a launch-pad for the future
examination and extension of the collection.

4.1 As noted earlier in this Report, %*° the results and findings for each review/analysis are
presented without any substantial research or literature context, enabling them to stand in their own
right. Part Five of this Report includes a broader analysis of the consolidated findings.

4.2 The researchers have sought to take contextual influences into account both in our choice of
materials to review, and in the reviews themselves and how we have interpreted them. In addition,
in Part Five of this Report, we have relied on the active participation of First Nations colleagues in
considering the findings and how they are interpreted.

Limited thematic analysis

4.3 The thematic analysis has three components. Firstly, in November 2022, the Project Research
Team undertook a preliminary thematic analysis of a small number of randomly selected publications

249 See above, Part One — Introductory matters, C. Methodology.
250 See above, Part One — Introductory matters, B. Methodology, and C. Overview of this report..
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from the range of materials that had already been collected.?*! While it was impracticable within the
limited scope of this project to conduct a larger analysis, it was anticipated that, although limited, the
analysis would be valuable in providing some insight into the issues and topics appearing in the
selection. The included publications were randomly selected, intended to be largely representative
of the broader collected materials. The themes identified during this analysis were then used to
develop key words for annotation of the broader online collection. Secondly, eight months later, in
mid-2023, the Project Research Team completed a targeted review of key conceptual frameworks in
the broader literature from other fields relating to studies of and about Indigenous and First Nations
peoples in Australia and elsewhere.?*2 Thirdly, following that targeted review, we re-visited the
findings of the preliminary thematic analysis to review the possible relevance and influence of the four

key conceptual frameworks.?>3

4.4 The findings of the thematic analysis are presented below, with section (i) reporting on the
original preliminary analysis, section (ii) providing a summary of the targeted review of key conceptual
frameworks, and (iii) reporting on the review of the thematic analysis. The full targeted review of key
conceptual frameworks is available elsewhere in this report . A key finding is that thematic analysis is
a useful technique for exploring the content of these materials and their focus on Indigenous and First
Nations peoples. The thematic analysis suggests there are temporal parallels between the twelve
analysed publications and the development of the key conceptual frameworks, suggesting likely
influences between the latter and the former.

Key findings

4.5 Although the analysis includes only twelve randomly selected items, all twelve include
reference to the importance of traditional culture. The analysis shows that various aspects of
traditional culture, including the negative effects of conventional Western laws and legal systems,
comprise an overwhelmingly important focus of the selected materials. These results are consistent
with reports in the wider literature about the positive effects of cultural connection, and the
importance of mainstream respect and recognition for traditional cultures.?*

251 Since November 2022, the materials in the collection have been re-organised several times, and the original storage folder
selection — on which basis materials were selected for inclusion in the thematic analysis — is no longer accessible. Were the
same selection protocols applied now, they would produce a different set of materials for inclusion on the thematic analysis.
252 See Part Two — Gathering Food(1): Terminology, language, and key concepts.

253 See Part Four of this report.

254 Both these are discussed in more detail elsewhere in this report; see Part two — Gathering Food (1), above.
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Analysis

4.6 Twelve representative publications were selected for inclusion in the original preliminary
thematic analysis,*>> and the same twelve items were included in the later review of that analysis.?*®
The collection from which the items were selected was compiled with a focus on various aspects of
First Nations and Indigenous approaches to conflict management, and the selected items, too, have
that focus. As noted earlier in this Report, care was taken not to predetermine any potential themes,
and to ensure that the themes detected in the materials derived directly from the materials
themselves. This was in keeping with the principles of thematic analysis and protected the research
information from having to align with the Research Team’s own preferences, interpretations, and
ideas.?>” Above all, the researchers wanted to maintain respect for the original authors and their
views, while analysing a complex range of diverse materials.

4.7 Following completion of the preliminary thematic analysis, the resulting key themes were
applied as key words to facilitate annotation of the collected materials, providing a broad indication
of key themes and key words that could be applied in any future analysis of them.

4.8 Due to the limited capacity of this project, only twelve items were selected for thematic
analysis. To ensure selection of a broad range of materials for analysis, the selection included
documents from more than one geographic location, some originating from outside Australia. Using
the cloud-based SharePoint as a guide, twelve documents were selected simply by being the first
document in each of the original twelve online storage folders.?®

4.9 The twelve documents include three reports; three presentations/speeches; one training
manual; one policy document; and four journal articles. The selection derives from seven geographic
regions/countries of origin, including six in Australia: Aotearoa New Zealand; Bougainville; Canada;
Nigeria; Nicaragua; PNG; and Australia (ACT; NSW; NT; Qld; SA; Tas).

255 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Bauman, T., The Missing Piece of Infrastructure: Towards
National Indigenous Dispute Management, Agreement-making, and Decision-making Services (Presentation, Alternative
Dispute Resolution in Indigenous Communities, Melbourne University, Australia, 2015); ); Crawford, W., Justice
Reinvestment: Empowering Communities to Rehabilitate Offenders, Mediate Disputes and Innovate Crime Prevention
Strategies (PowerPoint presentation, 2014; event and location not stated); Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and
C. Camillo, Engaging and Empowering Youth: A Toolkit for Service Providers (2" Edition, Public Health Agency, Canada, 2010);
Department of Foreign Affairs and Trade, Indigenous Diplomacy Agenda (DFAT, 2021); Garasu, Sister L., The Role of Women
in Promoting Peace and Reconciliation [Report on the Bougainville Inter-Church Forum for Peace Workshop, Bougainville,
1996] (published in Accord Journal, Association of Christians in Counselling, UK); Gray, S., ‘Monsters Round the Stomping-
ground' (1999) 24(5) Alternative Law Journal 216; Higgins, K., Conflict Challenges and Opportunities for Building Peace in Hela
Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict:
Case Studies in the Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73;
Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation and Pathways to
Leadership (Report, Manatl Wahine Ministry for Women, Aotearoa New Zealand, February 2021); Salihu, H. A., ‘Possibilities
for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution in the Administration of
Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and Y. Marshall,
Literature Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research & Methods, Report, 2022).
256 A more detailed description of our methodology is included in Part One — Introductory matters, C. Methodology (see
above).

257 Braun, V., and V. Clarke, Thematic Analysis: A Practical Guide (Sage Publishing, UK, 2022).

258 For example, the article by Maiava-Zajkowski was the first document in the folder “Aotearoa New Zealand”, and was
selected accordingly; however, in the folder “Canada”, the first document was a journal article and no training materials had
yet been included in the selection — the document by Crooks et al (2010) was the first training document listed in the folder
and was selected to ensure a cross-section of materials was included in the selection.
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4.10 Thematic analysis of the twelve publications has revealed seven separate clusters of ideas,
topics, and issues, and it became clear that those seven could be grouped as themes under three key
subject areas.?*® The next section considers both levels of analysis.

Three key subject areas, seven associated themes

4.11  Within the thematic analysis, three overarching subject areas were devised:

(i) Cultural influences on approaches, processes, and methods for managing conflict;
(ii) Specific conflict management strategies (including the conventional legal system); and

(iii) Specific types of conflicts and disputes (including native title, land rights, violence, and
the effects of intergenerational trauma).

4.12  Inaddition, seven associated themes were identified. These include the effects of traditional
and conventional laws and legal systems; customary conflict management approaches and
techniques; the role of women in traditional contexts and settings; the need for services for specific
population groups; ADR processes; prevention strategies; and training and standards.

4.13 The three subject areas are listed below in descending order of the frequency of their
appearance across the twelve documents. Cultural influences, and specific conflict management
strategies occur far more often than does the third subject area (specific types of conflict and disputes).
Among the selected materials, it is markedly more common to find references to cultural influences
and to specific conflict management strategies than to find mention of specific types of conflict and
disputes. Listed under each subject area are the specific themes found in the selected publications.

@ 1. Cultural influences

[ 2. Specific conflict
management
strategies

O 3. Specific types of
conflicts & disputes

Figure 1 showing the proportional incidence of the three key subject areas arising from the thematic analysis: subject area
1. Cultural influences on conflict management approaches, processes, and methods; subject area 2. Specific conflict
management strategies (including laws and legal systems); and subject area 3. Specific types of conflicts and disputes.

259 Four themes appear only in one publication — not in any others — and have not been grouped: economics; business;
sustainable development; First Nations diplomats; all are in the DFAT document [Department of Foreign Affairs and Trade,
Indigenous Diplomacy Agenda (DFAT, 2021)]. The same publication does not include any of the other subject areas.
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Cultural influences on conflict management approaches, processes, and methods

4.14  This subject area appears at least twenty-two times across the twelve publications. Within
the ten publications that include mention of it, two themes emerge, describing two sides to the
issue, one predominantly positive and the other negative:2%°

(a) Positive: the importance of using culturally appropriate approaches, processes,
and methods (eight publications);?5!

(b) Negative: the negative influence of colonialism, non-Indigenous law/legal
systems, and Western expectations, assumptions, and romanticisations (five
publications);2%? this theme is similar to postcolonialism;

Specific conflict management strategies, including the six themes set out below.?%

4.15  This subject area appears at least twenty-two times across all twelve documents.

(a) Law/lore and legal systems (customary and conventional/Western) (seven

publications);?%*

260 Three of the publications include consideration of both aspects: Higgins, K., Conflict Challenges and Opportunities for
Building Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022); Maiava-Zajkowski, M.,
Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation and Pathways to Leadership (Report, Manat
Wahine Ministry for Women, Aotearoa New Zealand, February 2021); Salihu, H. A., ‘Possibilities for the Incorporation of
African Indigenous Procedures and the Mechanisms of Dispute Resolution in the Administration of Criminal Justice in Nigeria’
(2020) 23(4) Contemporary Justice Review 354;.

261 Bauman, T., The Missing Piece of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making,
and Decision-making Services (Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne
University, Australia, 2015); Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders,
Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event and location not stated);
Garasu, Sister L., The Role of Women in Promoting Peace and Reconciliation [Report on the Bougainville Inter-Church Forum
for Peace Workshop, Bougainville, 1996] (published in Accord Journal, Association of Christians in Counselling, UK); Higgins,
K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources,
Report, Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in the Tension Between Native Title Claims
and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73; Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa
New Zealand: Occupational Segregation and Pathways to Leadership (Report, Manati Wahine Ministry for Women,
Aotearoa New Zealand, February 2021); Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures
and the Mechanisms of Dispute Resolution in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary
Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice
Context (ANU Centre for Social Research & Methods, Report, 2022).

262 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo,
Engaging and Empowering Youth: A Toolkit for Service Providers (2" Edition, Public Health Agency, Canada, 2010); Higgins,
K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources,
Report, Australia, 2022); Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational
Segregation and Pathways to Leadership (Report, Manatid Wahine Ministry for Women, Aotearoa New Zealand, February
2021); Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute
Resolution in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354.

263 The publications listed under each item include only those that make specific mention of the item; the description of each
item derives from the language used in the publications.

264 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Crawford, W., Justice Reinvestment: Empowering Communities
to Rehabilitate Offenders, Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event
and location not stated); Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Higgins,
K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources,
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(b) Customary approaches and techniques (including yarning circles, healing, and
traditional listening techniques [eg, “dadirri”]) (seven publications);2%

(c) Women as peacemakers and peacebuilders/specific role of women in traditional
contexts and settings (five publications);25¢

(d) Services specific to population groups (five publications): women (two
publications),?®” youth (one publication),®® and men (two publications).?®°

(e) A/DR processes (including mediation and restorative approaches) (four

publications);?’°

Report, Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in the Tension Between Native Title Claims
and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73; Salihu, H. A., ‘Possibilities for the Incorporation of African
Indigenous Procedures and the Mechanisms of Dispute Resolution in the Administration of Criminal Justice in Nigeria’ (2020)
23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and Y. Marshall, Literature Review on Yarning Circles
in a Criminal Justice Context (ANU Centre for Social Research & Methods, Report, 2022).

265 Bauman, T., The Missing Piece of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making,
and Decision-making Services (Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne
University, Australia, 2015); Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders,
Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event and location not stated);
Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Kelly, R., and L. Behrendt,
‘Creating Conflict: Case Studies in the Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of
Indigenous Policy 73; Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation
and Pathways to Leadership (Report, Manati Wahine Ministry for Women, Aotearoa New Zealand, February 2021); Salihu,
H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution in the
Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe,
and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research & Methods,
Report, 2022) (latter makes specific mention of yarning circles, healing, and listening [darirri]).

266 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2 Edition, Public Health Agency, Canada, 2010); Department of Foreign Affairs and Trade, Indigenous Diplomacy
Agenda (DFAT, 2021); Garasu, Sister L., The Role of Women in Promoting Peace and Reconciliation [Report on the Bougainville
Inter-Church Forum for Peace Workshop, Bougainville, 1996] (published in Accord Journal, Association of Christians in
Counselling, UK); Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation and
Pathways to Leadership (Report, Manatl Wahine Ministry for Women, Aotearoa New Zealand, February 2021; Salihu, H. A.,
‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution in the
Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354;). Bauman, T., The Missing Piece
of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making, and Decision-making Services
(Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne University, Australia, 2015) — does not
make specific mention of women as peacemakers and peacebuilders, nor of a specific role for women; however, the photos
in the publication include far more women than men).

267 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2m Edition, Public Health Agency, Canada, 2010); Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa
New Zealand: Occupational Segregation and Pathways to Leadership (Report, Manatid Wahine Ministry for Women,
Aotearoa New Zealand, February 2021).

268 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2 Edition, Public Health Agency, Canada, 2010).

269 Garasu, Sister L., The Role of Women in Promoting Peace and Reconciliation [Report on the Bougainville Inter-Church
Forum for Peace Workshop, Bougainville, 1996] (published in Accord Journal, Association of Christians in Counselling, UK);
Higgins, K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation
Resources, Report, Australia, 2022).

270 Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Higgins, K., Conflict Challenges
and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022);
Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution
in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M.
Crowe, and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research &
Methods, Report, 2022).
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(f) Prevention strategies (including community approaches) (three publications);?”*

and
(g) Training and standards (three publications).?”?

4.16  Within the ten publications that mention one or more of these topics,?’®> most include mixed
positive and negative references to conventional and customary law/lore and legal systems,?’* and/or
positive references to the need for access to customary approaches and techniques.?’®

271 Bauman, T., The Missing Piece of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making,
and Decision-making Services (Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne
University, Australia, 2015); Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders,
Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event and location not stated);
Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service Providers
(2nd Edition, Public Health Agency, Canada, 2010);.

272 Bauman, T., The Missing Piece of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making,
and Decision-making Services (Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne
University, Australia, 2015); Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders,
Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event and location not stated);
Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service Providers
(2nd Edition, Public Health Agency, Canada, 2010).

273 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Bauman, T., The Missing Piece of Infrastructure: Towards
National Indigenous Dispute Management, Agreement-making, and Decision-making Services (Presentation, Alternative
Dispute Resolution in Indigenous Communities, Melbourne University, Australia, 2015); Crawford, W., Justice Reinvestment:
Empowering Communities to Rehabilitate Offenders, Mediate Disputes and Innovate Crime Prevention Strategies
(PowerPoint presentation, 2014; event and location not stated); Garasu, Sister L., The Role of Women in Promoting Peace
and Reconciliation [Report on the Bougainville Inter-Church Forum for Peace Workshop, Bougainville, 1996] (published in
Accord Journal, Association of Christians in Counselling, UK); Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5)
Alternative Law Journal 216; Higgins, K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua
New Guinea (Conciliation Resources, Report, Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in
the Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73; Maiava-Zajkowski,
M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation and Pathways to Leadership (Report,
Manati Wahine Ministry for Women, Aotearoa New Zealand, February 2021); Salihu, H. A., ‘Possibilities for the
Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution in the Administration of Criminal
Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and Y. Marshall, Literature
Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research & Methods, Report, 2022).

274 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Crawford, W., Justice Reinvestment: Empowering Communities
to Rehabilitate Offenders, Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event
and location not stated); Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Higgins,
K., Conflict Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources,
Report, Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in the Tension Between Native Title Claims
and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73; Salihu, H. A., ‘Possibilities for the Incorporation of African
Indigenous Procedures and the Mechanisms of Dispute Resolution in the Administration of Criminal Justice in Nigeria’ (2020)
23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe, and Y. Marshall, Literature Review on Yarning Circles
in a Criminal Justice Context (ANU Centre for Social Research & Methods, Report, 2022).

275 Bauman, T., The Missing Piece of Infrastructure: Towards National Indigenous Dispute Management, Agreement-making,
and Decision-making Services (Presentation, Alternative Dispute Resolution in Indigenous Communities, Melbourne
University, Australia, 2015); Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders,
Mediate Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, 2014; event and location not stated);
Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Kelly, R., and L. Behrendt,
‘Creating Conflict: Case Studies in the Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of
Indigenous Policy 73; Maiava-Zajkowski, M., Realising Pacific Potential in Aotearoa New Zealand: Occupational Segregation
and Pathways to Leadership (Report, Manati Wahine Ministry for Women, Aotearoa New Zealand, February 2021); Salihu,
H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution in the
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Specific types of conflicts and disputes raised in the documents.

4.17  This subject area appears ten times across the twelve documents. The themes for this subject
area are the specific types of conflicts/disputes, including:

a. Land/property ownership, custodianship, land rights and native title;2’®
b. Youth;?”’

c. Violence;?’®

d. Civil war;?”®

e. Community disputes/conflict;*° and

f.  Social breakdown (including reduced respect for tradition and custom) (five
publications)?8!

4.18 Intergenerational trauma and loss is included in this subject area because, where it is
specifically mentioned, it is in direct association with specific types of conflict (such as violence).
Intergenerational trauma and loss is not mentioned specifically in the selected Australian materials,
although it does appear in other Australian materials in the collection. Although the specific term is
not used, similar situations are described in the context of Nicaragua and Papua New Guines.2%2

Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M. Crowe,
and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research & Methods,
Report, 2022).

276 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in the
Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73.

277 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2 Edition, Public Health Agency, Canada, 2010).

278 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2™ Edition, Public Health Agency, Canada, 2010); Higgins, K., Conflict Challenges and Opportunities for Building
Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022).

279 Garasu, Sister L., The Role of Women in Promoting Peace and Reconciliation [Report on the Bougainville Inter-Church
Forum for Peace Workshop, Bougainville, 1996] (published in Accord Journal, Association of Christians in Counselling, UK).
280 Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Kelly, R., and L. Behrendt,
‘Creating Conflict: Case Studies in the Tension Between Native Title Claims and Land Right Claims’ (2007) 8 Journal of
Indigenous Policy 73.

281 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo,
Engaging and Empowering Youth: A Toolkit for Service Providers (2 Edition, Public Health Agency, Canada, 2010); Garasu,
Sister L., The Role of Women in Promoting Peace and Reconciliation [Report on the Bougainville Inter-Church Forum for Peace
Workshop, Bougainville, 1996] (published in Accord Journal, Association of Christians in Counselling, UK); Higgins, K., Conflict
Challenges and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report,
Australia, 2022); Kelly, R., and L. Behrendt, ‘Creating Conflict: Case Studies in the Tension Between Native Title Claims and
Land Right Claims’ (2007) 8 Journal of Indigenous Policy 73.

282 Arraiza, J.-M., ‘Squaring Indigenous Circles: The Making of Nicaragua’s Indigenous Communal Property Regime’ (2012)
19(1) International Journal on Minority and Group Rights 69; Higgins, K., Conflict Challenges and Opportunities for Building
Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022).
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@ Influence of traditional
culture

OInfluence of traditional &
conventional laws/legal
systems

E Importance of access to
customary approaches &
techniques

Figure 2 showing comparative numbers of selected items referring to key aspects of traditional culture: the influence of
traditional culture; the positive/negative influence of traditional & conventional laws and legal systems; and the importance
of access to customary approaches and techniques for managing conflict.

4.19  Although the analysis includes only twelve items, the results show that the three key concerns
are the positive influence of traditional culture; the positive and negative effects, respectively, of
customary and conventional laws and legal systems; and the importance of having access to
customary approaches and techniques for managing conflict. All twelve publications include
reference to the importance of traditional culture, and as is shown in Figure 2., above, the results
relating to various aspects of traditional culture, including the negative effects of conventional
Western laws and legal systems, comprise an overwhelmingly important focus of the selected
materials. These results are consistent with reports in the wider literature about the positive effects
of cultural connection, and the importance of mainstream respect and recognition for traditional
cultures.?®?

4.20 Only four of the publications refer specifically to Alternative Dispute Resolution (ADR)
processes and techniques.?®* All four include specific references to mediation, %° or restorative
approaches; 26 however, one includes the following caution, ‘concern in some quarters that
government may use the existence of ADR schemes in indigenous communities as an excuse to

abdicate responsibility for community problems.’?%”

283 Both these are discussed in more detail elsewhere in this report; see Part two — Gathering Food (1), above.

284 Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Higgins, K., Conflict Challenges
and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022);
Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute Resolution
in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354; Taylor, H., L. Bartels, M.
Crowe, and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (ANU Centre for Social Research &
Methods, Report, 2022).

285 Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216; Higgins, K., Conflict Challenges
and Opportunities for Building Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022);
Taylor, H., L. Bartels, M. Crowe, and Y. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (ANU
Centre for Social Research & Methods, Report, 2022).

286 Salihu, H. A., ‘Possibilities for the Incorporation of African Indigenous Procedures and the Mechanisms of Dispute
Resolution in the Administration of Criminal Justice in Nigeria’ (2020) 23(4) Contemporary Justice Review 354.

287 Gray, S., ‘Monsters Round the Stomping-ground' (1999) 24(5) Alternative Law Journal 216, 216.
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4.21  The topic of intergenerational trauma and loss is mentioned in only two of the selected
publications, where it is directly associated with community and interpersonal violence.?®® Elsewhere
in the collected materials, this issue is mentioned more often and is given more prominence than this
analysis would suggest. This is discussed in more detail elsewhere in this report.2°

4.22  Within the twelve selected items, one mentions the importance of specific protocols for
research with First Nations peoples.?®® This important topic is considered elsewhere in this report, in
the context of cultural responsiveness, and ethical approaches to such research.?!

288 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2™ Edition, Public Health Agency, Canada, 2010); Higgins, K., Conflict Challenges and Opportunities for Building
Peace in Hela Province, Papua New Guinea (Conciliation Resources, Report, Australia, 2022).

289 See Part two — Gathering Food (1).

290 Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A Toolkit for Service
Providers (2 Edition, Public Health Agency, Canada, 2010).

291 See above, Part One — Introductory matters, A. Overview of the project (iii) First Nations researchers; Part one —
Introductory matters, A. Overview of project (vi) Research approach; Part two (i) First Nations context.
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Targeted review of selected evaluations and case studies
Introduction

4.23  This section reports on the second of the project’s data collection activities, a desktop review

2 Jtems were selected to

of sixteen selected program evaluations and program case studies. *
represent programs operating in a broad range of geographic locations, as well as in urban, regional,
remote, and non-specific settings.?®®* For the purposes of this review, urban includes cities and major
urban centres; regional includes regional cities and centres; and remote includes communities and

settlements described as “remote” in their own program.

4.24  Thesixteen selected items span a twenty-three-year publication period, with one having been
published twenty-three years ago,?** five between ten and twenty years ago,?*® and the majority (ten)

292 Abporiginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Arney, F., K. McGuiness, and M. Westby,
Report on the Implementation of Family Group Conferencing with Aboriginal Families in Alice Springs (Child Protection
Research Program, Menzies School of Health Research, Report to the Northern Territory Department for Children and
Families, 2012); Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee
(Report to Commonwealth Department of Prime Minister and Cabinet, 2014); Brown, M., Interim Evaluation Report:
Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland
Department of Justice and Attorney-General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders)
Mornington Island; and Mornington island Shire Council, 2010); Brunton, C., Mornington Island Restorative Justice Project
Evaluation, Final Report (Report to the Mornington Island Community, and to the Commonwealth Department of Prime
Minister and Cabinet, 2014); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the
ACT Justice and Community Safety Directorate, 2020); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance
Association), Independent Cost Benefit Analysis of the Mornington Island Restorative Justice Program (Report, 2016);
Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016); McAsey, B., A Critical Evaluation of the Koori Court Division of the
Victorian Magistrates’ (2005) 10(2) Deakin Law Review 654; Okazaki, |., The “Ponki” Victim Offender Mediation Program on
the Tiwi Islands (Presentation, Criminal Lawyers Association Northern Territory, Conference, 2011); One Pacific Dispute
Resolution, Ali Curung Project: Final Project Report (2020); One Pacific Dispute Resolution, Tennant Creek Mediation Case
Studies (2020); One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020); Taylor, H., L.
Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report for Australian
National University Centre for Social Research and Methods, 2022); The Myuma Group, Evaluation of Community Justice
Groups, Phase 1 Report (Report to Queensland Department of Justice and Attorney-General, 2021); Venables, P., Mornington
Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition to Community
Management 2012 — Working towards a mediation model, responsive to the needs of extended families in discrete, remote
Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland Government, 2012).

293 The researchers did not include the following report in this selection, preferring to select stand-alone evaluations and
case studies: Federal Court of Australia’s Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid
Work You Mob Are Doing: Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Report to the
National Alternative Dispute Resolution Advisory Council [NADRAC], 2009).

294 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000).

295 Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with Aboriginal
Families in Alice Springs (Child Protection Research Program, Menzies School of Health Research, Report to the Northern
Territory Department for Children and Families, 2012); Brown, M., Interim Evaluation Report: Mornington Island Restorative
Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland Department of Justice and
Attorney-General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders) Mornington Island; and
Mornington island Shire Council, 2010); McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian
Magistrates’ (2005) 10(2) Deakin Law Review 654; Okazaki, I., The “Ponki” Victim Offender Mediation Program on the Tiwi
Islands (Presentation, Criminal Lawyers Association Northern Territory, Conference, 2011); Venables, P., Mornington Island
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being published during the past ten years.?°® The review suggests that there are very few notable
temporal differences.

4.25  Of the sixteen selected items, seven relate to programs located in Queensland,?’ six to

programs located in the Northern Territory (NT),%?® two to programs located in the Australian Capital

0

Territory (ACT),%*° and one to a Victorian program.3%° Eight of the selected items have been

Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition to Community Management
2012 — Working towards a mediation model, responsive to the needs of extended families in discrete, remote Aboriginal
communities (Report to Commonwealth Attorney-General, and to Queensland Government, 2012).

296 Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Brunton, C., Mornington Island Restorative Justice Project
Evaluation, Final Report (Report to the Mornington Island Community, and to the Commonwealth Department of Prime
Minister and Cabinet, 2014); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the
ACT Justice and Community Safety Directorate, 2020); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance
Association), Independent Cost Benefit Analysis of the Mornington Island Restorative Justice Program (Report, 2016);
Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016); One Pacific Dispute Resolution, Ali Curung Project: Final Project Report
(2020); One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020); One Pacific Dispute Resolution,
Tennant Creek Peace Project: 100 Day Project Report (2020); Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature
Review on Yarning Circles in a Criminal Justice Context (Report for Australian National University Centre for Social Research
and Methods, 2022); The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland
Department of Justice and Attorney-General, 2021).

297 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Brown, M., Interim Evaluation Report:
Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland
Department of Justice and Attorney-General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders)
Mornington Island; and Mornington island Shire Council, 2010); Brunton, C., Mornington Island Restorative Justice Project
Evaluation, Final Report (Report to the Mornington Island Community, and to the Commonwealth Department of Prime
Minister and Cabinet, 2014); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent
Cost Benefit Analysis of the Mornington Island Restorative Justice Program (Report, 2016); Limerick, M., Evaluation of the
Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and
Attorney-General, 2016); The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland
Department of Justice and Attorney-General, 2021); Venables, P., Mornington Island Restorative Justice (MIRJ) Project:
Report on its Development, Implementation and Transition to Community Management 2012 —Working towards a mediation
model, responsive to the needs of extended families in discrete, remote Aboriginal communities (Report to Commonwealth
Attorney-General, and to Queensland Government, 2012).

298 Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with Aboriginal
Families in Alice Springs (Child Protection Research Program, Menzies School of Health Research, Report to the Northern
Territory Department for Children and Families, 2012); Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the
Yuendumu Mediation and Justice Committee (Report to Commonwealth Department of Prime Minister and Cabinet, 2014);
Okazaki, I., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers Association
Northern Territory, Conference, 2011); One Pacific Dispute Resolution, Ali Curung Project: Final Project Report (2020); One
Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020); One Pacific Dispute Resolution, Tennant Creek
Peace Project: 100 Day Project Report (2020).

299 Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the ACT Justice and Community
Safety Directorate, 2020); Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal
Justice Context (Report for Australian National University Centre for Social Research and Methods, 2022).

300 McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654.
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categorised as relating to programs in a remote setting;3*! three to programs in a regional setting;3?
and two in an urban setting.>®®> The remaining three items were classified as ‘non-specific’ as the
studies either did not specify a location or included multiple locations.3** Captured in the sixteen
selected items were nine individual programs, with one program being subject of four reports, 3% and
another being subject to two reports.3%® The ‘non-specific’ reports were not included in an evaluation
of the design, implementation, or delivery of the program as they were too generalised to gain
accurate data.

4.26  The sixteen selected items were subjected to two review processes, one examined the
reported evaluation process itself using a set of measures developed by the Project Research Team,3"’
and the other identified and analysed themes within the items. Both reviews are incorporated within
this section.

301 Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Brown, M., Interim Evaluation Report: Mornington Island
Restorative Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland Department of
Justice and Attorney-General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders) Mornington
Island; and Mornington island Shire Council, 2010); Brunton, C., Mornington Island Restorative Justice Project Evaluation,
Final Report (Report to the Mornington Island Community, and to the Commonwealth Department of Prime Minister and
Cabinet, 2014); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost Benefit
Analysis of the Mornington Island Restorative Justice Program (Report, 2016); Limerick, M., Evaluation of the Aurukun
Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and Attorney-
General, 2016); Okazaki, I., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal
Lawyers Association Northern Territory, Conference, 2011); One Pacific Dispute Resolution, Ali Curung Project: Final Project
Report (2020); One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020); One Pacific Dispute Resolution,
Tennant Creek Peace Project: 100 Day Project Report (2020); Venables, P., Mornington Island Restorative Justice (MIRJ)
Project: Report on its Development, Implementation and Transition to Community Management 2012 — Working towards a
mediation model, responsive to the needs of extended families in discrete, remote Aboriginal communities (Report to
Commonwealth Attorney-General, and to Queensland Government, 2012).

302 Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with Aboriginal
Families in Alice Springs (Child Protection Research Program, Menzies School of Health Research, Report to the Northern
Territory Department for Children and Families, 2012); One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies
(2020); One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020).

303 Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the ACT Justice and Community
Safety Directorate, 2020); McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005)
10(2) Deakin Law Review 654.

304 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); Taylor, H., L. Bartels, M. Crowe, and V.
Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report for Australian National University Centre
for Social Research and Methods, 2022).

305 Brunton, C., Mornington Island Restorative Justice Project Evaluation, Final Report (Report to the Mornington Island
Community, and to the Commonwealth Department of Prime Minister and Cabinet, 2014); Junkuri Laka (Wellesley Islands
Aboriginal Law Justice & Governance Association), Independent Cost Benefit Analysis of the Mornington Island Restorative
Justice Program (Report, 2016); Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of
Implementation (Report to the Queensland Department of Justice and Attorney-General, 2016); Brown, M., Interim
Evaluation Report: Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s
Department; Queensland Department of Justice and Attorney-General; Junkuri Laka Association Inc, Mornington Island;
Moyenda (Council of Elders) Mornington Island; and Mornington island Shire Council, 2010); Venables, P., Mornington Island
Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition to Community Management
2012 — Working towards a mediation model, responsive to the needs of extended families in discrete, remote Aboriginal
communities (Report to Commonwealth Attorney-General, and to Queensland Government, 2012).

306 One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020) [NT, regional]; One Pacific Dispute
Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020) [NT, regional].

307 These measures, or data points, are available on the review spreadsheet at Appendix C.
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Key findings

4.27  There are four key findings from the desktop review. One is the reported inadequate
community engagement in the evaluations of programs, and, in some cases, in the programs
themselves. A second and associated finding is the lack of First Nations peoples’ participation as
evaluators, particularly people from the communities in which the subject programs operate. Thirdly,
the measures of program success reported in the evaluations tend to be Western-focused, making it
difficult to ascertain the community’s own views, and the extent to which traditional approaches may
be available. The majority of evaluations report that the programs have been effective according to
the devised evaluation measures.

4.28 Theoverall problems with the design and implementation of the evaluations suggest that their
findings about the programs may not be a reliable guide to the effectiveness of those same programs.
For that reason, this review focuses on the evaluation processes, rather than on their findings. More
detailed information of each of our program/service evaluations is included at Appendix B.

Overview of reported outcomes

4.29 The selected items report on several different dispute resolution processes, including
mediation programs, restorative justice programs, sentencing courts, conference coaching, and a
family group conferencing program. The most commonly reported dispute resolution process is
mediation which was found to be the main focus of ten of the sixteen items,3% with the next most
frequently described being restorative processes;3% however, all of the programs using restorative
processes, are reported to use them in combination with mediation. Two of the selected items report

308 Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Brown, M., Interim Evaluation Report: Mornington Island
Restorative Justice (MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland Department of
Justice and Attorney-General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders) Mornington
Island; and Mornington island Shire Council, 2010); Brunton, C., Mornington Island Restorative Justice Project Evaluation,
Final Report (Report to the Mornington Island Community, and to the Commonwealth Department of Prime Minister and
Cabinet, 2014); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost Benefit
Analysis of the Mornington Island Restorative Justice Program (Report, 2016); Limerick, M., Evaluation of the Aurukun
Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and Attorney-
General, 2016); Okazaki, I., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal
Lawyers Association Northern Territory, Conference, 2011) [NT, remote]; One Pacific Dispute Resolution, Ali Curung Project:
Final Project Report (2020) [NT, remote]; One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020) [NT,
regional]; One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020) [NT, regional];
Venables, P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition
to Community Management 2012 — Working towards a mediation model, responsive to the needs of extended families in
discrete, remote Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland Government,
2012).

309 Brown, M., Interim Evaluation Report: Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth
Attorney-General’'s Department; Queensland Department of Justice and Attorney-General; Junkuri Laka Association Inc,
Mornington Island; Moyenda (Council of Elders) Mornington Island; and Mornington island Shire Council, 2010); Brunton, C.,
Mornington Island Restorative Justice Project Evaluation, Final Report (Report to the Mornington Island Community, and to
the Commonwealth Department of Prime Minister and Cabinet, 2014); Junkuri Laka (Wellesley Islands Aboriginal Law Justice
& Governance Association), Independent Cost Benefit Analysis of the Mornington Island Restorative Justice Program (Report,
2016); Venables, P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and
Transition to Community Management 2012 — Working towards a mediation model, responsive to the needs of extended
families in discrete, remote Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland
Government, 2012).
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on court programs which have been designed specifically to be more culturally appropriate to First
Nations peoples.31° Both of the latter programs are located in capital cities.

4.30 Onthe whole, the evaluations report very positively about the various programs. As is noted
below, most of the evaluations aim to confirm the financial benefits of the programs and can be
expected to provide the basis for their ongoing financial support, or government funding. Although
this approach can provide valuable quantitative cost benefit data, it may not include much insight into
broader community benefits of such programs.

4.31  According to the selected items, many of the programs describe similar aims which include
reducing contact with the formal criminal justice system, reducing conflict and/or violence, and to
strengthen community/family relationships. As is noted below, most of the evaluations do not align
their own stated or apparent aims and objectives with those of the subject programs.

Evaluation processes
a. Evaluation personnel

4.32  Ofthe sixteen selected items, only one states that it was authored by a First Nations writer.3!!
Most do not state whether any First Nations people are included in the evaluation team. As a matter
of respect and transparency, it would be useful information to include in future program evaluations.

b. Evaluation resources

The evaluation reports do not include clear statements of the resources made available to them to
conduct their evaluations.

4.33  An associated issue that is raised in some evaluations, is the resourcing of the subject
programs, in particular the question of whether a program’s initial resource input is adequate to
ensure appropriate approaches to participatory design, implementation and longer-term operation,
as well as to ensure the program’s effectiveness. Although this is rarely mentioned in the evaluations,
one does report that stakeholders felt the programs were inadequately resourced from the outset,
and required more funding to increase resources such as staffing, vehicles, and infrastructure, and for
increased capacity of the programs.3!? A separate evaluation of a regional program reported a key
concern that ongoing funding be secured for the subject program, although this was not stated as an
aim of the evaluation.33

C. Evaluation aims and objectives

310 Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the ACT Justice and Community
Safety Directorate, 2020); McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005)
10(2) Deakin Law Review 654.

311 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022).

312 The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice
and Attorney-General, 2021).

313 Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with Aboriginal
Families in Alice Springs (Menzies School of Health Research, Report to the Northern Territory Department for Children and
Families, 2012).
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4.34  Of the sixteen selected items, six do not include clear aims and objectives;>!* however, of
those, one does give prominence to financial aspects of the subject program.3?® Two evaluations treat
financial considerations as paramount, seeking to establish the economic value of the subject
programs.3'® One is specifically non-financial in its scope (and is not linked to prospects of future
funding for the subject program), seeking to evaluate the inclusivity, responsiveness, and extent of
power transfer to communities by the Koori Court in Melbourne.3%’

4.35  Other stated aims and objectives include assessing the subject program and its potential for
expansion, 38 ascertaining adaptations and improvements for the subject program,3'® assessing the

® informing similar programs elsewhere, 32!

programs’ effects on communities, 32 assessing the
community’s capacity to operate such programs,3?? and, to informing future evaluations.3 One
evaluation specifically sought to assess the role of the evaluators’ funding body in the subject

program.3%

4.36  Overall, within the selected items, success of the subject programs is largely based on Western
notions of what is successful, with a consistent focus on financial considerations — only one evaluation

314 Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost Benefit Analysis of
the Mornington Island Restorative Justice Program (Report, 2016); Okazaki, I., The “Ponki” Victim Offender Mediation
Program on the Tiwi Islands (Presentation, Criminal Lawyers Association Northern Territory, Conference, 2011); One Pacific
Dispute Resolution, Ali Curung Project: Final Project Report (2020); One Pacific Dispute Resolution, Tennant Creek Mediation
Case Studies (2020); One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020); Venables,
P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition to
Community Management 2012 — Working towards a mediation model, responsive to the needs of extended families in
discrete, remote Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland Government,
2012).

315 Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost Benefit Analysis of
the Mornington Island Restorative Justice Program (Report, 2016).

316 Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis
of the Galamby Court (Report to the ACT Justice and Community Safety Directorate, 2020).

317 McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654.

318 Brown, M., Interim Evaluation Report: Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth
Attorney-General’s Department; Queensland Department of Justice and Attorney-General; Limerick, M., Evaluation of the
Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and
Attorney-General, 2016); Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal
Justice Context (Report for Australian National University Centre for Social Research and Methods, 2022); The Myuma Group,
Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice and Attorney-General,
2021).

319 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016).

320 The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice
and Attorney-General, 2021).

321 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016).

322 Brown, M., Interim Evaluation Report: Mornington Island Restorative Justice (MIRJ) Project (Report to Commonwealth
Attorney-General’s Department; Queensland Department of Justice and Attorney-General).

323 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022).

324 Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with Aboriginal
Families in Alice Springs (Child Protection Research Program, Menzies School of Health Research, Report to the Northern
Territory Department for Children and Families, 2012).
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does not have finances as a key consideration.3?® Three openly declare their focus on finances and
whether the economic value of program benefits exceeds their cost. 326

4.37  Many of the programs have a focus on reducing contact with the criminal justice system and
reducing community violence; however, measuring achievement of these objectives has not been
consistent. One report found that outcomes relating to reduced violence are difficult to assess due to
the subjective nature of whether a conflict would have progressed to a situation where violence or
property damage was more likely to occur if the dispute resolution intervention had not taken
place.3¥” Another measured the reduction in contact with the criminal justice system by the number
of arrests and remanded prisoners within the community since the implementation of the program.328
Other evaluations measured the achievement of these aims through the total number of people
coming before the court; however, one stated this method of performance measurement could not

take account of the program’s other activities, and was ‘too narrowly focused on court’.3%

4.38 Two of the evaluations include consideration of the subject programs’ effects on
communities,*° which can be difficult to quantify. It is possible that the evaluators measure program
resourcing and effects in ways that are different from the preferred measures of the affected
communities, suggesting that such inconsistencies risk skewing the evaluation outcomes towards the
evaluators’ preferences. Similar inconsistencies have been reported in unrelated research on
evaluations of First Nations peoples’ services.33!

4.39 All of the selected items have subject programs/services that receive at least some level of
government funding, and it is likely that the focus on financial considerations is driven by an interest
in retaining future funding for the program.

Measuring effectiveness

4.40 The most notable of all evaluations was that of the Correctional Centre Conferencing
program,®*2in which the measure of success was centred around reduced rates of recidivism. The

325 McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654.

326 Barrett, G., and A. Daly, Independent Cost benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis
of Galambany Court (Report to ACT Justice and Community Safety Directorate, 2020); Junkuri Laka (Wellesley Islands
Aboriginal Law Justice & Governance Association), Independent Cost Benefit Analysis of the Mornington Island Restorative
Justice Program (Report, 2016).

327 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016), 81.

328 Barrett, G., and A. Daly, Independent Cost benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014).

329 The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice
and Attorney-General, 2021), 70.

330 McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654; The Myuma Group, Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of
Justice and Attorney-General, 2021).

331 The Wollotuka Institute (University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-
imagining Evaluation: A Culturally Responsive Evaluation Framework for the NSW Department of Education (Report to the
NSW Department of Education, Australia, 2022).

332 Okazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011).
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evaluation reported that, when offenders participated in the program, recidivism dropped by around
40%. The Aurukun evaluation measured success of the subject program by whether a dispute was
settled and/or the parties reconciled (it reported that 68% did),®* noting the lack of appropriate
benchmarks for measuring success.

... Stakeholders widely believe that mediation (and other forms of peacemaking such as
shuttle diplomacy) are helping parties to settle disputes and preventing minor disputes
from escalating into violence or property damage.**

Financial measures of success

4.41  Asnoted above, it is likely that the evaluators’ reliance on financial measures of success arise
from the needs of program funders (ie, governments) and the lack of appropriate benchmark
measures; and of the sixteen selected items that include the aims and objectives of the evaluation,
only one does not include a strong focus on financial matters. Ten of the sixteen outline financial
considerations as a key measure in their evaluations.3®

4.42  Financial considerations were used to measure the ultimate success of programs, and the
viability of continuing the programs. In many, the economic impact of a program was evaluated in
support of ongoing program funding, with three stating this fairly bluntly.3*® For example, ‘has the

333 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016).

334 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016), 80.

335 Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the ACT Justice and Community
Safety Directorate, 2020); Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice
Committee (Report to Commonwealth Department of Prime Minister and Cabinet, 2014); Limerick, M., Evaluation of the
Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and
Attorney-General, 2016); Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group
Conferencing with Aboriginal Families in Alice Springs (Menzies School of Health Research, Report to the Northern Territory
Department for Children and Families, 2012); Brown, M., Interim Evaluation Report: Mornington Island Restorative Justice
(MIRJ) Project (Report to Commonwealth Attorney-General’s Department; Queensland Department of Justice and Attorney-
General; Junkuri Laka Association Inc, Mornington Island; Moyenda (Council of Elders) Mornington Island; and Mornington
island Shire Council, 2010); Venables, P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development,
Implementation and Transition to Community Management 2012 — Working towards a mediation model, responsive to the
needs of extended families in discrete, remote Aboriginal communities (Report to Commonwealth Attorney-General, and to
Queensland Government, 2012); Brunton, C., Mornington Island Restorative Justice Project Evaluation, Final Report (Report
to the Mornington Island Community, and to the Commonwealth Department of Prime Minister and Cabinet, 2014); Junkuri
Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost Benefit Analysis of the
Mornington Island Restorative Justice Program (Report, 2016); The Myuma Group, Evaluation of Community Justice Groups,
Phase 1 Report (Report to Queensland Department of Justice and Attorney-General, 2021); Aboriginal and Torres Strait
Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task Force on Violence Report
(Report to Queensland Government, Australia, 2000).

336 Barrett, G., and A. Daly, Independent Cost Benefit Analysis of the Yuendumu Mediation and Justice Committee (Report to
Commonwealth Department of Prime Minister and Cabinet, 2014); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis
of the Galamby Court (Report to the ACT Justice and Community Safety Directorate, 2020); Limerick, M., Evaluation of the
Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and
Attorney-General, 2016).
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ARIJP resulted in reduced financial costs to society?’3*” and that the evaluation report provided ‘strong

support to investing.’ 338

4.43  There appears to be scope for governments to review their own funding and evaluation
practices to accommodate approaches that are more participatory, inclusive and culturally
appropriate, as has been recommended in the education sector.3%

Incorporation of community cultural interests

4.44  The inclusion of cultural practices within programs are reported to be of high importance
within each of the case studies; however, this appears to contradict the lack of inclusivity in the
planning and implementation processes of subject programs, and of evaluations. As is noted in one
of the sixteen:

The limitations of the development process of the Division such as the absence of
formal involvement by the Elders and the fact that the Koori community was not given
the chance to independently develop a framework for the Division shows that self-
determination in the Division was somewhat limited to being an administrative
policy.3%°

Community and stakeholder engagement — empowerment and participation

4.45  According to Articles 3 and 5 of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP), participation is linked to self-determination and should lead to empowerment.3*
Although Australia supports UNDRIP, it has been suggested that the support is notional, at best, and
that self-determination for Australia’s First Nations peoples is not recognised.3*? In the context of self-

determination and participation, empowerment has been said to be:

. an intentional ongoing process centred in the local community, invoking mutual
respect, critical reflection, and group participation, through which people lacking an
equal share of valued resources gain greater access to and control over those
resources.?*

4.46 However, despite the existence of recognised definitions and understandings of these
commonly used terms, it seems reasonable to accept that First Nations peoples themselves, and

337 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016), 14.

338 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016), 40.

339 The Wollotuka Institute (University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-
imagining Evaluation: A Culturally Responsive Evaluation Framework for the NSW Department of Education (Report to the
NSW Department of Education, Australia, 2022).

340 McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654, 670-71.

341 United Nations, Declaration on the Rights of Indigenous Peoples (UN General Assembly, Resolution 61/295, 2007).

342 Hunt, J., and T. Bauman, No More Business as Usual: The Need for Participatory Indigenous Development Policy and Skilled
Practice (ANU Centre for Aboriginal Economic Policy Research, Policy Insights Paper 06/2022).

343 Hunt, J., and T. Bauman, No More Business as Usual: The Need for Participatory Indigenous Development Policy and Skilled
Practice (ANU Centre for Aboriginal Economic Policy Research, Policy Insights Paper 06/2022), 8, citing Perkins, D., and M.
Zimmerman, ‘Empowerment Theory, Research, and Application’ (1995) 23(5) American Journal of Community Psychology
569, 570.
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Indigenous communities, have the capacity to define meanings that are appropriate to their own
cultural settings, both locally and regionally,3** and that this capacity can influence the design and
implementation of their own programs, as well as of any evaluations of those programs.3*

4.47 The selected evaluations and case studies suggest that First Nations peoples are rarely
participants in the design and implementation of dispute management programs, or of evaluations of
those programs. Although it is clear that some programs have sought community participation, the
evaluations suggest that it has been inadequate. Only two of the selected items pre-date UNDRIP,
and both express clear understanding of appropriate processes for inclusion, participation, and
engagement of First Nations peoples.34

4.48 A notable exception is the Ponki Victim Offender Mediation Program that operates from the
Tiwi Islands, in the Northern Territory.3%

The Ponki Victim Offender Mediation Program

4.49 The Ponki Mediator program is an example of a service that enjoys strong community and
stakeholder reengagement, and could be said to have a high level of protective ownership among its
community. Tiwi Elders were engaged in the design, implementation, and delivery of the program,
which combines traditional and contemporary approaches and techniques, as well as incorporating a

sense of ‘strong Tiwi tradition’.34®

through incorporating cultural values, priorities and governance structures —
including kinship protocols, respect for Elders and traditional owners, use of ceremony,
and approaches to gender makes the Ponki system relevant and effective and

respected in the modern Tiwi society.3%°

4.50 As noted above, the Ponki program has a laudable success rate, suggesting that, where there
is a high level of community engagement in a program’s design and implementation, that participation
is likely to influence the program’s effectiveness.

Community participation

4.51  According to the selected evaluations, the level of community involvement within the design
and implementation phases of most programs is limited. Many of the case studies of individual
programs found limitations in the community engagement,**° despite seven of the nine individual

344 Hunt, J., and T. Bauman, No More Business as Usual: The Need for Participatory Indigenous Development Policy and Skilled
Practice (ANU Centre for Aboriginal Economic Policy Research, Policy Insights Paper 06/2022).

345 The Wollotuka Institute (University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-
imagining Evaluation: A Culturally Responsive Evaluation Framework for the NSW Department of Education (Report to the
NSW Department of Education, Australia, 2022).

346 Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander Women’s Task
Force on Violence Report (Report to Queensland Government, Australia, 2000); McAsey, B., A Critical Evaluation of the Koori
Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review 654.

347 QOkazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011).

348 QOkazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011), 5.

349 QOkazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011), 15.

350 The non-specific case studies are not included in these numbers because they did not relate to the implementation of
one specific program; including them would distort the data.
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programs reporting community involvement that occurred in the initial stages.?*! In one evaluation,
the inadequate community engagement in the program design phase was found to have affected the
lack of subsequent community engagement in implementing the program (as mediators), and
acceptance of the program’s model of operation.®? In a separate evaluation, it was reported that
‘community engagement and perceptions of community ownership are fragile and easily eroded.’3>3
Both evaluations report that further engagement with the community was a necessary factor in

improving the services.

4.52  This material suggests that early community engagement in the design of a program might be
a key indicator of how well the program will be received and the levels of community commitment to
its operation, or, to put it another way, if the community is not engaged early in the design of a
program, the implementation phase will face obstacles. This link is well-recognised,*** and cannot be
identified through economic analysis, nor can program effectiveness be evaluated without considering
the community’s role.

Evaluation data collection

4.53 The inadequate community inclusion in the evaluation processes becomes clear during the
collection of evaluation data. The collection and use of evaluation data in these case studies appears
to be a point of contention for evaluators and was said to be lacking in some cases.?*> For example,
in relation to the use of yarning circles in association with court programs, it was said:

There was generally a paucity of research explicitly demonstrating the impact of
yarning programs and the reasons for this were examined. This suggests that further
research is required to evaluate programs of this nature. It is vital that such research

351 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016); Barrett, G., and A. Daly, Independent Cost benefit Analysis of the
Yuendumu Mediation and Justice Committee (Report to Commonwealth Department of Prime Minister and Cabinet, 2014);
McAsey, B., A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ (2005) 10(2) Deakin Law Review
654; Okazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011); One Pacific Dispute Resolution, Ali Curung Project: Final Project Report
(2020); One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020); Venables, P., Mornington
Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and Transition to Community
Management 2012 — Working towards a mediation model, responsive to the needs of extended families in discrete, remote
Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland Government, 2012).

352 Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland
Department of Justice and Attorney-General, 2016).

353 Brunton, C., Mornington Island Restorative Justice Project Evaluation, Final Report (Report to the Mornington Island
Community, and to the Commonwealth Department of Prime Minister and Cabinet, 2014), 20.

354 Hunt, J., and T. Bauman, No More Business As Usual: The Need for Participatory Indigenous Development Policy and Skilled
Practice (ANU Centre for Aboriginal Economic Policy Research, Policy Insights Paper 06/2022); The Wollotuka Institute
(University of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-imagining Evaluation: A Culturally
Responsive Evaluation Framework for the NSW Department of Education (Report to the NSW Department of Education,
Australia, 2022).

355 Brunton, C., Mornington Island Restorative Justice Project Evaluation, Final Report (Report to the Mornington Island
Community, and to the Commonwealth Department of Prime Minister and Cabinet, 2014) 146; The Myuma Group,
Evaluation of Community Justice Groups, Phase 1 Report (Report to Queensland Department of Justice and Attorney-General,
2021); Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context
(Report for Australian National University Centre for Social Research and Methods, 2022); Limerick, M., Evaluation of the
Aurukun Restorative Justice Project: Review of Implementation (Report to the Queensland Department of Justice and
Attorney-General, 2016); Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of the Galamby Court (Report to the ACT
Justice and Community Safety Directorate, 2020); Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance
Association), Independent Cost Benefit Analysis of the Mornington Island Restorative Justice Program (Report, 2016).
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be undertaken by and designed in collaboration with the local Aboriginal and Torres
Strait Islander community, to ensure its methodology is appropriate and consistent
with an Aboriginal and Torres Strait Islander worldview ... In addition, the findings must
be relevant to the local context.?*®

4.54  These findings suggest that there is a need for evaluative research, at least, to include affected
communities in the development of evaluation processes, including in the decisions about data
collection to inform those evaluations. It is likely that, by not being engaged in the choice of data
collection for the evaluation, the communities have a reduced commitment to and ownership of the
evaluation process.

Trust

4.55 Community engagement in the delivery of programs was in many cases found to be linked to
‘trust’ and a key factor in promoting participation, increasing support for the use of the programs,
referral rates and the satisfaction of the uses. In one evaluation, mistrust within the community was
‘acknowledged as a feature of the relations’ between the program and its users.**’” The 2020 One
Pacific Dispute Resolution Ali Curung Project report emphasises:

‘trust is a barrier to plan, organise, coordinate and implement any measures to
mitigate/prevent, prepare for, respond to and recover from conflict events. This
concept of trust applies to both people within the community and even to ‘experts’ from
outside the community especially if the community has no reasons to trust an

outsider’ 3>®

Findings

4.56  Overall, the selected evaluations and case studies may not enable useful assessment of the
effectiveness of the various dispute management programs, with the exception of the Ponki
Mediator Project.

4.57  This review suggests that two key factors have affected the reliability of the evaluation data:

(i) Inadequate, and sometimes lack of, meaningful community and stakeholder
engagement, including in:

a. The program/service design (including developing aims and objectives);
b. Program/service implementation;

c. Evaluation design (including developing aims and objectives relevant to the
community and stakeholders);

356 Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice Context (Report
for Australian National University Centre for Social Research and Methods, 2022), 33.

357 Venables, P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation and
Transition to Community Management 2012 — Working towards a mediation model, responsive to the needs of extended
families in discrete, remote Aboriginal communities (Report to Commonwealth Attorney-General, and to Queensland
Government, 2012).

358 One Pacific Dispute Resolution, Ali Curung Project: Final Project Report (2020); One Pacific Dispute Resolution, Tennant
Creek Peace Project: 100 Day Project Report (2020).
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d. Evaluation process (including designing flexible approaches to participation,
and transparent availability of evaluation outcomes); and

(ii) Selected evaluations have a Western focus and lack design features that:
a. Accommodate community and stakeholder cultural interests;
b. Incorporate discernible community relevance.
4.58 Various governments have been the source of most of the funding for all the evaluated
programs, and it seems likely that government requirements have influenced the approaches
evaluators have taken. There is some onus on governments to take a more enlightened and inclusive
approach to designing, implementing, and assessing the conflict management programs that operate

in First Nations communities. Finally, it must be noted that this review is limited because it is based
on only a selection of evaluations.
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Location ATSI Author Program Community involvement Finance focus Evaluation
Case Study
State Y/NS Operation DR Design Implementaion Delivery Aims/Objectives Process/Methodology
2020 Galambany Court VIC Urban NS 2004 Yarning circles N/S Y Y Y Stated Stated
2005 Koori Court Vic ACT Urban NS 2002 Sentencing Court Y Y Y N Stated Stated
2011 Ponki Mediaiton NT Remote NS 2009 Mediation Y Y Y N Not Stated Not Stated
2014 Yuendumu NT Remote NS 2011 Mediate/Bush Courts/referral Y NS Y Y Stated Stated
2016 Aurukun Qlbp Remote NS 2013 Mediate/Conflict Coach/Negotiate Y Y Y Y Stated Stated
2020 Ali Curung NT Remote NS 2018 Mediate/Shuttle/Conflict Coach Y Y Y N Not Stated Not Stated
2012 A/Sp Family GC NT Regional NS 2009 Family Group Conferencing NS NS Y Y Stated Not Stated
2020 Tennant Ck CS NT Regional NS 2019 Mediation NS NS Y N Not Stated Not Stated
2020 Tennant Ck 100 days NT Regional NS N/S Mediation Y NS Y N Not Stated Not Stated
2010 Browning Morn. Isl Qb Remote NS 2008 Mediate / Restorative Justice Y NS Y Y Stated Stated
2012 Venables Morn. Isl QL Remote NS 2008 Mediate / Restorative Justice Y NS Y Y Not Stated Not Stated
2014 Brunton Morn. Isl QL Remote NS 2008 Mediate / Restorative Justice Y NS Y Y Stated Stated
2016 Jurunki Laka Morn. Isl QL Remote NS 2008 Mediate / Restorative Justice NS NS Y Y Stated Stated
2022 Yarning circles ACT Various Y N/A Yarning Circles N/A N/A N/A N Stated Stated
2021 CGrps QId QL Various NS N/A Community Justice Groups N/A N/A N/A Y Stated Stated
2000 ATSI Task Force QL Various NS N/A N/A N/A N/A N/A Y Stated Stated

Table 1 Data analysis: Targeted review of selected evaluations and case studies.
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Conclusions

4.59  The key findings from above two data collection activities suggest that, despite the reportedly
positive influence of culturally appropriate approaches, processes and methods for managing conflict
in First Nations settings, evaluations of in situ programs continue to have a Western-focus including a
strong focus on financial measures of success and inadequate engagement of affected First Nations
people.

Thematic anlaysis

4.60 The selected materials had a clear focus on cultural influences on the approaches, processes
and methods for managing conflict, in particular, the positive influences of access to those that are
culturally appropriate; and the negative influences of colonialism, non-Indigenous law/legal systems,
Western expectations, assumptions, and romanticisation. There was a similarly clear focus on specific
conflict management strategies, including law/lore and legal systems (both customary and Western);
customary approaches and techniques; the role of women as peacemakers and peacebuilders in
traditional contexts and settings; services appropriate to specific population groups; A/DR processes;
prevention strategies; and training and standards for practitioners. There was less focus on specific
types of conflict and disputes.

Review of selected evaluations and case studies

4.61 The review has revealed reported inadequate levels of community engagement in the
evaluations and, in some cases, in the programs themselves; a lack of First Nations people as
evaluators; and the use of success measures that are largely Western-focused, making it difficult to
ascertain the relevant communities’ own views.

4.62 Both Parts Three and Four of this report show that recent commentary has included
descriptions of traditional community- and group-focused approaches and processes that are more
cooperative and less dramatic, and that these have been familiar to First Nations peoples for
thousands of years. The next, and final, part of this report, Part Five, outlines the conclusions to be
drawn from the research project and includes an outline of preferred next steps for future research
in this area. In particular, Part Five draws on the expertise of the Project Advisory Group.
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Part Five — Next Steps
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Overview

5.0 In this Report, previous sections have outlined the ways in which the Research Team undertook
its task to investigate what is known about First Nations peoples’ approaches to conflict and its
management in Australia, and of their roles as peacebuilders and peacemakers. Parts One and Two
also report on the Research Team developing a research framework that includes:

e A Statement of Cultural Responsiveness.

e Discussion about the critical nature of First Nations languages and terminology that
contextualise their worldview, (epistemology).

¢ A conceptual framework specific to this project.

5.1 Parts Three and Four report on information gathered from four separate data collections (a
selected thematic analysis; a targeted review of selected program evaluations and case studies; a
targeted review of commissions of inquiry; and a brief review of selected historical records).

5.2 This section of the Report takes into account the impediments that affected access to First
Nations researchers, constricted funding and resources, all of which restricted the scope of this Project
to a snapshot of the many materials that have been collected.®*° In addition, each of the researchers
has their own standpoints, governed largely by their own personal history, education and sociocultural
perceptions. Their viewpoints or standpoints influence their understanding of the material, and how
information is deciphered to invariably shape the ways in which they have reviewed and interpreted
the research materials.

5.3 The research findings are also limited by decisions made about the selection of materials to
include in the reviews and analysis, and the choices about how the analysis and reviews would be
conducted. Further, this research could not cover access to First Nations peacemaking services,
including engagement of peacemakers by Government agencies, non-government organisations, or

359 The project and research limitations are considered elsewhere in the report, including in Parts A and C.
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the private sector. Such an exploration could yield information to harness specific social and economic
benefits where First Nation peacemakers are relied upon to support maintenance of community
cohesion; community problem solving; relationship and trust building; conflict management; dispute
resolution; and agreement making.

5.4 The Research Team'’s research findings (described elsewhere in this Report) suggest there is
an important consequence of the limited (or lack of) engagement of First Nations peoples in the
design, implementation and evaluation of programs and services for the management of conflict. In
brief, some programs and services do not align with or incorporate First Nations peoples’ values, their
cultural needs, or their approaches, methods, techniques, knowledge and skills. For example, the
selected review of programs and services shows that the most widely introduced process is a non-First
Nations model of mediation.3®® The model may not take into account First Nations peoples’ traditional
conflict management values or strategies, not be designed around the relative nature of the key
cultural dynamics that are critical in connecting with kinship structures in First Nations communities,
and may not recognise the essential role of Elders and leaders who amplify the worldviews and social
settings of their language groups, and support the natural languages of the people in their
communities.

5.5 In addition, it is not yet clear how the introduction of that model of mediation may have
influenced the proliferation of non-First Nations people as dominant problem solvers within First
Nations communities, bringing with them the approaches and preferences of Western government-
based structures such as those of law enforcement, housing, and social services.

5.6 In respect of future work, the Research Team recognises that while its desktop review has
been valuable in identifying areas for further research, additional observational analysis and in depth
interviewing with First Nations peoples is necessary for more accurate conclusions to be drawn. This
would involve the engagement of First Nations researchers to design and lead consultations with
various First Nations communities and individuals. The consultations and interviews would be best
conducted on country, as well as with First Nations peacebuilders and peacemakers, to explore the
range of matters discussed below, as well as in the rest of the report.

5.7 This section outlines seven Next Steps for future research, listed in order of priority. Each of
the steps is intended to improve the standard of research in this area, and to increase knowledge in
this area. The greater aim is in supporting growth in specific skilling and recovery of the broader
aspects required by First Nations peoples and communities to harness peacebuilding and peacemaking
methods uniquely known by them or crafted to meet a balance of socio-cultural needs essential to
sustaining their social governance systems.

The Project Advisory Group co-developed the Next Steps with the following aims:

1. To improve future research by engaging First Nations researchers to work on the co-
design and conduct of the next phases of this project;

2. To address knowledge gaps by investigating:

a. The contemporary influence of leadership in First Nations peoples’ approaches
to community governance, social cohesion and decision-making;

360 See Part #.

Gathering Food for Thought — Report — December 2023 104



b. The changing role of Elders and their influence on cultural connection,
community cohesion, and the prevention and management of conflict in First
Nations communities;

c. The influence of culturally nuanced diversity of First Nations communities on
the varying contemporary approaches to preventing and managing conflict;

d. The ways in which three core concepts influence First Nations communities’
approaches to community governance, social cohesion, and decision-making:

i. Relationships
ii. Trust
iii. Cultural understanding and responsiveness

e. The ways in which three core characteristics influence the effectiveness of First
Nations peacebuilders and peacemakers and the extent to which:

i. Trust, acceptance and connections are fostered within the affected
community.

ii. Processes and outcomes are endorsed by reliable community and
system supports.

iii. Sensitivity to every situation and context is supported (including
culture).

3. To investigate the influence of government policy and legislation on First Nations
peoples’ approaches in supporting community cohesion, and to the prevention and
management of conflict.

5.8 The remainder of this part describes key Next Steps in the ongoing development of this project
and its aim to improve recognition of First Nations peacebuilders and peacemakers. It is noted that
researchers may already be working in related areas, and, if so, it would be appropriate to seek
opportunities for cooperative and joint projects.

First Nations researchers

5.9 During this project, it became clear to the Research Team and to the Project Advisory Group
that greater involvement of First Nations researchers was essential. Although the lead researcher on
the Project is a First Nations researcher, there were difficulties in attracting and retaining additional
First Nations researchers, and, in part, this is likely to have been a resource issue. For example,
although the Research Team actively sought the involvement of First Nations students who expressed
interest in joining the project, there was greater attraction in other longer term, more prestigious and
well-paying legal work.

5.10 A key first step in any future research in this area is that additional First Nations researchers
must be enlisted to drive future projects and activities — without such participation, it may not be
appropriate for research in this area to be undertaken. It is essential to engage a wide and diverse
range of First Nations voices and expertise in the co-design and co-conduct of any future research —
including in the co-design of what happens next with this research project. However, neither of these
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is achievable without commitment, realistic funding, and resources to sustain such a comprehensive
research project.

Next steps
a. Future work on this project must be realistically funded and resourced and be assured
of active institutional commitment.
b. Future work on this project can showcase First Nations expertise and diversity by:

i. Enlisting researchers from diverse areas of expertise, and with varying approaches,
views and perspectives.

ii. Ensuring engagement of a range of urban, regional and remote communities and
groups.

Knowledge gaps

5.11 A key factor when considering “knowledge” in a First Nations research context is recognition
that First Nations peoples’ choices about providing information might be limited by their perceptions
about the research (a limitation common to many non-First Nations research participants). For
example, if they believe there are insufficient levels of trust, they may choose to withhold information.
In some situations, it may not be appropriate to say there is no knowledge, rather that the information
has not yet been made available.

5.12  The limited scope of this research project has prevented any in-depth consideration of two
topics that have been identified by the Project Advisory Group and by the Research Team: the influence
of leadership approaches and of Elders in the prevention and management of conflict. It is clear that
future research in this area would benefit from investigations of both topics.

Cultural consent

5.13  This report includes references to, and descriptions of historical ceremonies as published by
white observers more than a century ago.3®? Although the descriptions have been in the public domain
for over a century, it is not clear to the Research Team that relevant community groups consented to
either the recording of observations of their ceremonies, or to publication of those recordings. The
Research Team suggests that the Next Steps in this project include consultations with relevant
community groups about the ongoing inclusion of these materials as part of this research project.

Next Steps

a. That future researchers consult with the relevant communities regarding the
ongoing inclusion of historical descriptions of their traditional ceremonies.

361 See above, Part Three — First Nations peoples’ approaches to peacebuilding and peacemaking.
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Leadership

5.14  This project’s investigations of historical, evaluation, and Commission records, suggests that
First Nations peoples’ approaches to leadership are changing. Clearly delineated authoritative
leadership roles are described in relation to traditional ceremonies in the writings of Spencer and
Gillen,*%2 and of Roth.3®* Traditional leadership roles and influence are also considered by Stanner in
1959, where he describes his own encounters during a period when colonialism was actively
restricting, even preventing, First Nations peoples’ access to their own cultural practices. 3

5.15 Much later descriptions of the three remote First Nations communities in the 1986
Commission of Inquiry suggest that changes had already been occurring in perceptions of First Nations
leaders, and the authority vested in their roles — both within the communities themselves as well as

among external non-First Nations people.3%°

For example, in the Edward River community, First
Nations leaders who were elected to the local Aboriginal Council could also be appointed as Justices
of the Peace to work in the Aboriginal/Local Court — which was not universally respected by the
community itself. In RCIADIC (1991), the Commissioners report that, in some First Nations
communities, non-First Nations community managers actively sought at least to undermine the
authority of community leaders and Elders, reportedly leading to the communities’ reduced

acceptance of traditional social controls.3¢®

5.16 In the review of selected program evaluations and case studies, it was found that, in most
examples, the roles of leaders in First Nations communities were similarly limited under the influence
of non-First Nations intermediaries. On the other hand, the Ponki Mediators are reported to have
incorporated traditional leadership roles into their program, and this has been acknowledged as a key
factor in the program’s success. 3¢’

5.17 Like all societies, First Nations communities cannot be expected to remain static, despite being
expected to continually engage in unsuitable static systems designed by governments and other non-
First Nations organisations. While it is reasonable for approaches to community leadership to change
and develop in response to such internal and external social influences (and under the influence of
conflict as well as peacebuilding), it is evident that Elders continue to assert some aspects of their well-
informed social systems that were designed by their Ancestors as triggers to improve relationships,
participate in avoidance laws and at the same time build social cohesion.

5.18 In a more recent study of leadership in a remote NT community it is reported that there are
clear generational differences in contemporary views of leadership,3%® and that these are affected by

362 Spencer, B., and F. J. Gillen, The Northern Tribes of Central Australia (Macmillan Company, UK, 1904); available online at
https://wellcomecollection.org/works/pybpr3r4 .

363 Roth, W. E., Ethnological Studies Among the North-West-Central Queensland Aborigines (Government Printer,
Queensland, Australia, 1897).

364 Stanner, W. E. H., Durmugam: A Nangiomeri (1959), in Stanner, W. E. H., White Man Got No Dreaming: Essays 1938 —
1973 (ANU Press, Australia, 1979; online replica ANU Press, Australia, 1991).

365 Australian Law Reform Commission, The Recognition of Aboriginal and Customary Laws, Report No 31 (Final Report,
1986), Vols 1, 2.

366 Royal Commission Into Aboriginal Deaths in Custody (Final Report, April 1991), Vols 1, 2, 3, 4, 5, Vol 2.

367 Okazaki, ., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Criminal Lawyers
Association Northern Territory, Conference, 2011).

368 Senior, K., R. Chenhall, and D. Daniels, ‘They Don’t Dance Corroboree Any More’: Youth Relations to Authority,
Leadership and Civic Responsibility in a Remote Aboriginal Community, in Senior, K., R. Chenhall, and V. Burbank (eds),
Indigenous Australian Youth Futures: Living the Social Determinants of Health (ANU Press, Australia, 2021).
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three circles of influence: developments within the community itself; the non-First Nations
organisations with which they must interact on a daily basis; and a much broader globalised social
setting created by internet access. The same study concluded that, regardless of approaches to
leadership, there is a ‘continuity of structural determinants that place Aboriginal people in positions
in which they have very limited authority and opportunity to make decisions about their own lives and

communities.3%°

Next steps

a. Future research could investigate the influence of traditional, contemporary and
combined approaches to cultural and community leadership across a diverse range
of communities, including community perceptions of leadership roles in fostering
community cohesion and conflict management.

b. Future research could investigate the influence of First Nations leadership
approaches on the following two areas:

i. Community governance and social cohesion, as well as decision making.

ii. The methods, skills and techniques used to prevent and manage conflict in
any particular community or group.

The role of Elders

5.19 During this project, and during discussions between the Project Advisory Group and the
Project Research Team, it has become clear that, in the First Nations context, the role of Elders in
particular is seen to influence social cohesion and conflict management. However, it is also apparent
that, as with leadership, the recognition of Elders and their roles can be changing in some
communities.

5.20 In the recent leadership study mentioned above, there is no clear differentiation between
“leadership” and “Elder” roles.3”° The leader from the older generation may be described as an
“Elder”, as Edward himself describes in the ritualised cultural process in which he was bestowed that
role; while his daughter Edna appears to hold Elder status without any attendant ritual, and the
youngest man actively avoids such traditional roles and titles — but retains some sociocultural values

said to be inherent to the community’s identity3’%,

369 Senior, K., R. Chenhall, and D. Daniels, ‘They Don’t Dance Corroboree Any More’: Youth Relations to Authority,
Leadership and Civic Responsibility in a Remote Aboriginal Community, in Senior, K., R. Chenhall, and V. Burbank (eds),
Indigenous Australian Youth Futures: Living the Social Determinants of Health (ANU Press, Australia, 2021), 78.

370 Senior, K., R. Chenhall, and D. Daniels, ‘They Don’t Dance Corroboree Any More’: Youth Relations to Authority,
Leadership and Civic Responsibility in a Remote Aboriginal Community, in Senior, K., R. Chenhall, and V. Burbank (eds),
Indigenous Australian Youth Futures: Living the Social Determinants of Health (ANU Press, Australia, 2021).

371 Senior, K., R. Chenhall, and D. Daniels, ‘They Don’t Dance Corroboree Any More’: Youth Relations to Authority,
Leadership and Civic Responsibility in a Remote Aboriginal Community, in Senior, K., R. Chenhall, and V. Burbank (eds),
Indigenous Australian Youth Futures: Living the Social Determinants of Health (ANU Press, Australia, 2021).
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5.21  Mainstream literature rarely acknowledges and recognises the important, influential, and
changing role of Elders in First Nations communities. Nor does it report on the complex intersection
between leadership and Elder status.

Next steps

a. Future research could investigate the changing perception of Elders in First Nations
Communities.

b. In association with the above recommendation, future research could investigate
the influence of community Elders and leaders in the following two areas:

i Community governance and social cohesion, as well as decision making.

ii.  The methods, skills and techniques used to prevent and manage conflict in
any particular community or group.

First Nations peacebuilders and peacemakers

5.22  There is enormous diversity among Australia’s First Nations peoples and communities. For
example, and considering language alone, AIATSIS has noted that there are at least 250 languages (or
language groups) including 800 dialects, and each language group is associated with a specific
geographic location and culture. Given this diversity, there is likely to be a wide range of approaches
to preventing and managing conflict and it is unrealistic to expect there to be any single, or
standardised, approach or technique common to all groups.

5.23  The limitations already noted about this project affect the capacity to provide detailed
commentary on this issue, as does the lack of relevant research. The materials available to this project,
and discussions with the Project Advisory Group, suggest that there are some points of commonality
in how First Nations peacebuilders and peacemakers approach conflict, its prevention and
management, as well as how they approach the safeguarding of the social cohesion and governance
of First Nations and Indigenous communities. These commonalities fall into two broad categories:
factors external to the peacebuilders and peacemakers that influence their effectiveness (including
their cultural knowledge and authority) and their personal characteristics. Neither of these has been
investigated in any depth.

Next steps
1. External factors

a. Future research to investigate the following influences on First Nations peoples’
approaches to peacebuilding and peacemaking:

i Relationships (including within the affected community, and between the
affected community and the peacebuilders/peacemakers); this includes
knowledge and practical understanding about relevant kinship systems
within the affected community.
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ii. Trust (within the affected community, across its kinship systems, and, in a
two-way exchange, between the community and the practitioners).

iii. Cultural knowledge and authority, as well as cultural responsiveness.

2. Personal characteristics

a. Future research to investigate the extent to which the following characteristics
influence the effectiveness of First Nations peacebuilders and peacemakers:

i. Their level of acceptance within the affected community, and their trusted
connections:

1. Within the affected community.
2. With community Elders.

ii. Their level of system, professional and peer support:
1. Systemic financial support.

2. Access to appropriate professional, peer and personal support and
resources.

iii. Their capacity for sensitivity to every situation, and flexibility in their use of
culturally attuned and responsive processes and approaches.

5.24  Another key component of future research is the methodology for measuring the effectiveness
of First Nations peacebuilders and peacemakers. Using culturally responsive evaluations and
assessments could reveal valuable community perceptions of the effectiveness and longevity of
peacemaking activities.?”> When combined with conventional cost benefit analysis, such evaluations
are likely to provide reliable information for anticipating community need as well as resources, training,

professional development, and peer support into the future.

Government policies, legislation, and institutions

5.25  Thisproject has found that governments generally could take a more enlightened and inclusive
approach to designing, implementing, and assessing the conflict management programs that operate
in First Nations communities. In particular, First Nations peoples could have an active role in co-
designing such programs and the effectiveness measures by which they are to be evaluated.

5.26 It was well beyond the scope of this project to investigate the strong and historical influence
of government policy on First Nations peoples’ approaches to community cohesion, and to conflict
prevention and management. Similarly, this project did not have the capacity to investigate the equally
strong and historical influence of relevant legislation at the Commonwealth, State, and Territory levels.

372 A valuable guide to evaluation methodology has been noted elsewhere in this report: The Wollotuka Institute (University
of Newcastle), and The Centre of Excellence for Equity in Higher Education, Re-imagining Evaluation: A Culturally Responsive
Evaluation Framework for the NSW Department of Education (Report to the NSW Department of Education, Australia, 2022).
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5.26  These are two important areas whose influence was both intended and purposeful, and it
would be beneficial for future policy makers to be informed about their effects. This would be a large
and complex research undertaking requiring significant support including funding, resources and
commitment.

Next steps

a. To ensure governments at all levels that provide and fund dispute resolution
programs/services in Indigenous communities, actively seek the participation and
engagement of those same communities in the co-design, co-implementation, and
co-evaluation of those same programs, incorporating effectiveness measures that
reflect the interests and needs of the affected communities.

b. To ascertain influences on First Nations peoples’ approaches to community
cohesion, conflict prevention and management, future research investigate:

i Relevant Commonwealth, State, and Territory government policies, and their
evolution in relation to First Nations issues.

ii. Relevant Commonwealth, State, and Territory legislation, and its evolution in
relation to First Nations issues.
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Worn Concepts and Changing Lives (AIATSIS, workshop proceedings: Turning the Tide:
Anthropology for Native Title in South-East Australia, Australia, 2011)

* Bishop, H., Aboriginal Decision Making, Problem Solving and Alternative Dispute Resolution —
Challenging the Status Quo (Key Note Address, Conference: Alternative Dispute Resolution in
Indigenous Communities, Australia, July 2015)

* Central Australia Indigenous Elders, and H. Bishop, Statement to National Mediation Conference
(National Mediation Conference, Australia, April 2019)

* Crawford, W., Justice Reinvestment: Empowering Communities to Rehabilitate Offenders, Mediate
Disputes and Innovate Crime Prevention Strategies (PowerPoint presentation, event/location
not stated, 2014)

* Fuary, M., Documenting and Producing the “Aboriginal”: W. E. Roth’s Work in North-Western Cape
York (Presentation, Conference: The Roth Family Anthropology and Colonial Administration,
Australia, February 2004)

* Gillen, F. J., Address and Report to the Section of Ethnology and Anthropology (Australasian
Association for the Advancement of Science, Victoria, 1900), 109 — 123

* National Native Title Tribunal (NNTT), NNTT: Building Strong Working Relationships and
Agreements (PowerPoint presentation, conference: AIATSIS National Native Title Conference
2015)

Okazaki, I., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation,
Conference: Criminal Lawyers Association Northern Territory, 2011)

* One Pacific Dispute Resolution, Ali Curung Peace Project (PowerPoint presentation; event and date
not included)

* Oscar, J., OA, Key Note Address (National Mediation Conference, Australia, April 2019)

* Thorne, R., Incorporating ADR into Contemporary Aboriginal Society (Presentation, International
Mediation Conference, Australia, 1996)

* Thorne, R., Developing Reconciliation Processes for Aboriginal Families and Communities in Conflict
(Presentation, Conference on the Contribution of Psychology to Peace, Australia, 1997)

Toroama, The Honourable Ishmael, Bougainville President, Inaugural or Maiden Speech
(Autonomous Bougainville Government, 2020)

Xiaojun, C., Status and Responsibilities of Grassroots Peasant Leaders in Rural Governance in China
(Presentation, Conference on Peace and Conflict Resolution in Rural Areas: Challenges for the
UN Declaration on Rights of Peasants and Other People Working in Rural Areas [UNDROP],
Gottingen, Germany, November 2022)

Legislation, and standards
* ACT Law Courts, Practice Direction 2 Children’s Court, October 2019, Warrumbul Court

* Australian Psychological Accreditation Council (APAC), Accreditation Standards for Psychology
Programs (Version 1.2, APAC, Australia, 2019)
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* Australian Psychological Accreditation Council (APAC), Annexure to the APAC Evidence Guide:
Standard 5 Program of Study, Criterion 3.8 [‘Cultural Responsiveness, including with Aboriginal
and Torres Strait Islander cultures, is appropriately integrated within the program and clearly
articulated as a required learning outcome’], (APAC, Australia, 2023)

Autonomous Region of Bougainville, The Constitution of the Autonomous Region of Bougainville
(2004)

* County Court Victoria, County Koori Court Practice Note, PNCR 1-2021, March 2021

Independent State of Papua New Guinea, The Organic Law on Peace-Building in Bougainville-
Autonomous Bougainville Government and Bougainville Referendum (2002)

Republic of South Africa, Promotion of National Unity and Reconciliation Act (1995)

Recordings (audio and visual)

Maureen Abbott and Helen Bishop, Interview; (National Mediation Conference, Mparntwe,
September 2021)

Ungunmerr, M —R., ‘Dadirri by Rose Miriam Ungunmerr’,
https://www.youtube.com/watch?v=Pahz WBSSdA.

Training, teaching, and educational materials

* Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS), Finding Training
Solutions in Indigenous Decision-Making and Dispute Management: A Resource for Native Title
Representative Bodies, Part Two: Training Providers (AIATSIS, 2006)

* Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS), The Satisfaction
Triangle: A Simple Measure for Negotiation and Decision Making (AIATSIS, 2004, unpublished)

Crooks, C. V., D. Chiodo, D. Thomas, S. Burns, and C. Camillo, Engaging and Empowering Youth: A
Toolkit for Service Providers (2" Edition, Public Health Agency, Canada, 2010)

* Gondarra, Rev Dr D., and B. Gondarra, Yolgu Peacemaking: Inter-cultural Mediation Workshop
(PowerPoint presentation, Workshop, 2021)

* Gondarra, Rev Dr D., B. Gondarra, and B. Muthamuluwuy, The Yolpu Madayin Legal System
(PowerPoint presentation, event and date not stated)

* Mawul Rom Project, Inter-cultural Mediation Intensive Workshop (publicity material, 2021)

* Okazaki, I., and M. Abbott, Mediation and Conflict Management Intensive Training (One Pacific
Dispute Resolution, Training Report to Central Desert Regional Council, 2016)

* One Pacific Dispute Resolution, Introduction to Governance Training: Katherine [Northern Territory]
(Training Report, 2018)

Zariski, A., Unit 12 Indigenous Dispute Resolution, University Course Overview (Athabasca University,
Canada, 2022)

Newspapers, magazines, and other media
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* Allison, F., “Too Much Money is Spent on Jails and Policing”: What Aboriginal communities told us
about funding justice reinvestment to keep people out of prison (The Conversation, Australia,
May 2023); available online at https://theconversation.com/too-much-money-is-spent-on-
jails-and-policing-what-aboriginal-communities-told-us-about-funding-justice-reinvestment-
to-keep-people-out-of-prison-200531

* Atkinson, T., Can | Call You That? A guide to terminology when referring to Aboriginal and Torres
Strait Islander People (Fashion Journal, Australia, October 2020); available online at
https://fashionjournal.com.au/life/can-i-call-you-that-a-guide-to-terminology-when-referring-
to-aboriginal-and-torres-strait-isaldner-people/

* Australian Human Rights Commission (AHRC), First Nations Commissioner calls for community-led
solutions to Alice Springs unrest (AHRC, media release, February 2023); available online at <
https://humanrights.gov.au/about/news/media-releases/first-nations-commissioner-calls-
community-led-solutions-alice-springs>

* Brigg, M., and M. Graham, Whitewashing Australian history: How the ‘history is calling’ ad distorts
Indigenous existence before colonisation (ABC Religion and Ethics, December 2022)

* Brown, C., C. Shaw, K. Glynn-Braun, and S. Campbell, Some context missing from the Mparntwe
Alice Springs ‘crime wave’ reporting (The Conversation, February 2023)

Cox, D., The Search for the World’s “Missing” Genomes: Enormous strides have been made to unravel
the secrets of the human genome, so why are we missing the genetic information of most of
the planet? (BBC News, UK, February 2023); available online at
https://www.bbc.com/future/article/20230227-the-search-for-the-worlds-missing-genomes

* Edwige, V., J. Alexi, B. Selkirk, and P. Dudgeon, Australia Needs to Decolonise its Mental Health
System and Empower More Indigenous Psychologists (Guardian Newspaper, Australia, June
2022); available online at
https://www.theguardian.com/commentisfree/2022/jun/02/australia-needs-to-decolonise-
its-mental-health-system-and-empower-more-indigenous-psychologists

* Garrick, M., NT independent politician Yingiya Guyula wants to see Elders given authority to help
offenders heal’ (ABC News, March 2023); available online at < Website:
https://www.abc.net.au/news/2023-03-31/nt-independent-politician-yingiya-guyula-crime-
offenders/102172150

* Graham, M., and M. Brigg, Why we need Aboriginal political philosophy now, more than ever (ABC
Religion and Ethics, November 2020)

Singh, M., It’s Time to Rethink the Idea of “Indigenous™ (The New Yorker, USA, February 2023);
available online at < https://www.newyorker.com/magazine/2023/02/27/its-time-to-rethink-
the-idea-of-indigenous>

* Wood, A., Why Australia won’t recognise Indigenous customary law (ANU College of Law News,
2016); available online at https://law.anu.edu.au/news-and-events/news/why-australia-wont-
recognise-indigenous-customary-law
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https://theconversation.com/too-much-money-is-spent-on-jails-and-policing-what-aboriginal-communities-told-us-about-funding-justice-reinvestment-to-keep-people-out-of-prison-200531
https://theconversation.com/too-much-money-is-spent-on-jails-and-policing-what-aboriginal-communities-told-us-about-funding-justice-reinvestment-to-keep-people-out-of-prison-200531
https://fashionjournal.com.au/life/can-i-call-you-that-a-guide-to-terminology-when-referring-to-aboriginal-and-torres-strait-isaldner-people/
https://fashionjournal.com.au/life/can-i-call-you-that-a-guide-to-terminology-when-referring-to-aboriginal-and-torres-strait-isaldner-people/
https://humanrights.gov.au/about/news/media-releases/first-nations-commissioner-calls-community-led-solutions-alice-springs
https://humanrights.gov.au/about/news/media-releases/first-nations-commissioner-calls-community-led-solutions-alice-springs
https://www.bbc.com/future/article/20230227-the-search-for-the-worlds-missing-genomes
https://www.theguardian.com/commentisfree/2022/jun/02/australia-needs-to-decolonise-its-mental-health-system-and-empower-more-indigenous-psychologists
https://www.theguardian.com/commentisfree/2022/jun/02/australia-needs-to-decolonise-its-mental-health-system-and-empower-more-indigenous-psychologists
https://www.abc.net.au/news/2023-03-31/nt-independent-politician-yingiya-guyula-crime-offenders/102172150
https://www.abc.net.au/news/2023-03-31/nt-independent-politician-yingiya-guyula-crime-offenders/102172150
https://www.newyorker.com/magazine/2023/02/27/its-time-to-rethink-the-idea-of-indigenous
https://www.newyorker.com/magazine/2023/02/27/its-time-to-rethink-the-idea-of-indigenous
https://law.anu.edu.au/news-and-events/news/why-australia-wont-recognise-indigenous-customary-law
https://law.anu.edu.au/news-and-events/news/why-australia-wont-recognise-indigenous-customary-law

Theses

Bishop, J.H., Ngirrwut for Mookununggunuk — The Survival of Koongurrukun Knowledge Transfer in
the 21 Century. (PhD Thesis, Batchelor Institute, Northern Territory, Australia, 2022)

Other

* Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS), AIATSIS Code of Ethics
for Aboriginal and Torres Strait Islander Research (AIATSIS, Australia, 2022)

* Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS), Australia’s First
Peoples (undated); available online at https://aiatsis.qov.au/explore/australias-first-peoples

* Australian Psychological Society, Apology to Aboriginal and Torres Strait Islander People form the
Australian Psychological Society (Melbourne Convention and Exhibition Centre, Australia,
2016); available online at https://psychology.org.au/news/media releases/15september2016

Autonomous Region of Bougainville, Bougainville Peace Agreement (2001)

Bougainville Referendum Communications Committee, Joint Key Messages, No 1 Fact Sheet (2016)
Bougainville Referendum Communications Committee, Joint Key Messages, No 2 Fact Sheet (2016)
* One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020)

* Terri Janke and Company, Aboriginal and Torres Strait Islander Cultural and Intellectual Property
Protocol (University of Newcastle, Australia, 2023)

Toner, P., W. Lloyd Warner, A Black Civilization (STUAnthroBlog, St Thomas University, Canada,
2017), available at https://wp.stu.ca/anthropology/2017/09/29/w-lloyd-warner-a-black-civilization/

Truth and Reconciliation Commission (Republic of South Africa), Political Party Submissions (1996)

United Nations, Declaration on the Rights of Indigenous Peoples (UN General Assembly, Resolution
61/295, 2007)

United Nations, Transforming Our World: The 2030 Agenda for Sustainable Development (UN,
A/RES/70/1, 2015)
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Appendix B

Targeted review of selected evaluations and case
studies
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The attached evaluation sheets are based on the following common indicators:

e Name of original program/service (that is the subject of the evaluation/case study)
e Location of program/service (including State/Territory, town; urban, regional, remote)

o Author/s of original review/evaluation (including whether the author/s identify as First Nations Yes/No)
— where this is not stated, it is marked as “NS”. This is based on a strict reading of the document to
provide some indication of such acknowledgment in publications. For example, in 2016 Junkuri Laka
Mornington Island, Junkuri Laka is known to be the local community council and can be expected to
include local First Nations people; however the document does not clarify this and is therefore
reported as “NS”.

e  Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations
people) and its dates of operation. This reports on the A/DR processes reported form the subject
program/service, as well as the evaluative process used in the report.

o Aims/objectives of review/evaluation

o  Are financial considerations a key measure?

o Objectives of original review/evaluation (including NS if “not stated”)

o Types of processes in original review/evaluation (including NS if not stated)
o Qutcomes and findings of original review/evaluation

o Key themes (as identified within the evaluation/case study)

o Sample/useful quotes (selected as representative of the evaluation/case study)

“Cost benefit analysis” is represented by the acronym “CBA”
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2000 ATSI Women’s Task Force Queensland

Aboriginal and Torres Strait Islander Women’s Task Force on Violence, Aboriginal and Torres Strait Islander
Women's Task Force on Violence Report (Report to Queensland Government, Australia, 2000)

Name of original program/service

e Women’s Task force on Violence
Location of program/service (including State/Territory, town, urban, regional, remote)

e QLD — Non specific
Author/s of original review/evaluation (including First Nations Yes/No)

e  Members of Task Force

e NS
Brief description of program/service (e.g., types of DR, purpose; whether delivery is by First Nations people)
and its dates of operation

e  Advisory group not DR

e Established by Qld Gov / Department of Aboriginal and Torres Strait Islander Policy and Development
Aims/objectives of review/evaluation?

e  Advise on development and implementation of programs

e Advise on whether changes to law need be made

e  Advise on where customary law should be recognised within current laws

e Identify issues leading to violence against women

e Identify strategies aimed at addressing issues raised
Are financial considerations a key measure?

e Yes

e Not stated but are mentioned
Objectives of original review/evaluation (including NS if “not stated”)

e Asabove
Types of processes in original review/evaluation (including NS if not stated)

e No specific conflict management processes

¢  Qualitative methodology — face to face meetings and written submissions
Outcomes and findings of original review/evaluation

e See separate document —

“1999 ATSI Women's Task Force on Violence Summary & useful quotes”

Key themes

e Reduction in violence
e Influences of culture and history

More summary information: 1999 ATSI Women's Task Force on Violence Summary & useful quotes’,
available on Research Project shared drive includes more information.
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2005 Koori Court Victoria

McAsey, B., ‘A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ Court’ (2005)
10(2) Deakin Law Review 654

Name of original program/service
e Koori Court Division of the Magistrates Court, Victoria

Location of program/service (including State/Territory, town; urban, regional, remote)

e Victoria
e  Shepparton, Broadmeadow, Warrnambool
e Urban

Author/s of original review/evaluation (including First Nations Yes/No)

e Bridget McAsey
e Not Stated

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e The Koori Court Division of the Magistrates Court functions as a sentencing court

e Its purpose is to enable greater participation of the Aboriginal community during the sentencing process
(of those who plead guilty) through a less formal and technical process than the Magistrates court
within the boundaries of the Magistrates’ Court (Koori Court) Act 2002 (Vic) and the Sentencing Act
1991 (Vic).

e The Koori Court allows for Aboriginal Elders or other respected Aboriginal persons to sit alongside the
Magistrate during the proceedings and consult with the Magistrate with regards to the appropriate
sentencing of the offender. The court is designed for all parties to sit around an oval table and all
participants are able to ask questions at any time during the process, which enables the active
participation of the offender, their family members present and other Aboriginal persons present.

e It should be noted that this is not exclusively run by the Indigenous community but is a division of the
current legal system and non-indigenous participants can include the Magistrate, Correctional Services
representatives, Prosecutor and offender’s solicitor, clerks etc.

e  The Koori Court was developed by legislators through the enactment of the Magistrates’ Court (Koori
Court) Act 2002 (Vic) and has been in operation since its enactment.

Aims/objectives of review/evaluation

e The aim of this review was to assess and evaluate the inclusivity and responsiveness to the Aboriginal
communities’ needs in this area and to assess whether the court actually transfers any power to the
community it aims to empower.

Are financial considerations a key measure?

e Not stated; no inclusion in stated aims

e Funding of the Koori court is mentioned (pp. 663, 667) in relation to who controlled and funded the
overall process, the lack of funding for the Indigenous community to independently develop framework
for the court, and the way decision making and funding being in the hands of the government inhibits
the empowerment for Aboriginal people and their community

Objectives of original review/evaluation (including NS if “not stated”)

e To look at the legislative framework, how it is translated into procedure, and the development of the
court to assess whether there is sufficient consideration given to the wants and needs of the Aboriginal
community.

Dypes of processes in original review/evaluation (including NS if not stated)
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e This review analysed qualitative data collected in the form of observations of the writer during Court
sittings along with interviews of people involved in the division. It also utilised an analysis of primary
sources e.g. legislation, and secondary sources e.g Royal Commission reports, media reports, books
and articles.

Outcomes and findings of original review/evaluation

e The power of the Court under s 4D (6) “the Koori Court Division may regulate its own procedure’
needs to be vested in the Koori community to create a responsive Division.
e  The physical formation of the court facilitates a more culturally responsive way to conduct the
proceedings, allowing for open dialog between all parties.
e  Community consultation, while apparent, was/is subjected to limitations.
o Elders not included in reference group to develop the framework
o Requirement of “training” for Elders who sit on the Court thereby undermining their
knowledge
o Lack of input from Koori offenders preventing the system from being based of a truly
representative notion of what it requires
o Overall power to determine sentence rests with Magistrate d
e Most significant aim of the court which could be improved is self-determination
e Exclusive involvement of Aboriginal community organisations may place limitations on the Koori
Court if they are accepted as being representative by the community.
e The Koori Court focuses on rehabilitation and adequately allows the context of the offenders situation
to be considered through the open dialog that occurs during the process.
e Once of the most progressive elements of the court is the significance in community building
e Some community consultation did occur during the development of the Court and has continued with
the most success being the role of the Elders in the process
e There are discrepancies with implementation process across the 3 locations, with notably Warmambool
being the most impacted by lack of education about the Court during its establishment.
e Referral process is largely by ‘word of mouth’ leaving a gap in the referral system which could be more
comprehensive.
e  More equal power should be devolved to the Koori community with regards to the development and
procedure of the Division.

Key themes

e  Cultural responsivity

e Community consultation
e  Self-determination

e  Community control

e  Community building

Sample/useful quotes

“It is questionable however, why Elders from the community were not included in the Reference Group, which
would have increased the potential of the Division to be truly culturally relevant and to have more effectively
addressed the fundamental power imbalance between the criminal justice system and the Aboriginal community
by more fully incorporating leaders of that community.” Pg 662

“[TThe Magistrate has the power to make the ultimate determination on sentence, despite what the Elders may
think is appropriate.” Pg 663

“The limitations of the development process of the Division such as the absence of formal involvement by the
Elders and the fact that the Koori community was not given the chance to independently develop a framework
for the Division shows that self-determination in the Division was somewhat limited to being an administrative
policy.” Pp. 670-71

Overview

e Part] - Introduction
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Part I

This review gave an overview of the legislation that created the Koori court including some key
provisions of the Act, an outline of the physical makeup of the court along with who participates in the
proceedings and a description of how the Koori court operates differently to the Magistrates court.

Part 111

This review then provided an analysis of the aims of the Division and how these aims were formulated,
looking specifically at whether the aims were inclusive and reflexive to the needs of the Aboriginal
community. This included an evaluation of whether the Aboriginal community were consulted and
included in the inception of the court, who funded and controlled the decision making with regard to
the overall process, and whether there was adequate weight given to the input of the Aboriginal
participants. It also evaluated whether the aims of the Division truly provided a mechanism which
created increased community control over issues and problems within the Indigenous communities and
whether this was a tool which promoted self-determination.

Part IV

Analysed the effectiveness of the processes that are used within the Koori Court and whether they meet
the overall aims of the Division. This was done through looking at the specific aims and providing a
reflection on how the Court did or did not achieve these aims through the use of personal observation
of court proceedings and interviews as well as an examination of other materials.

Part V

Examines and answers some critiques of the Koorie Court such as it being a ‘soft option’, it being
‘unfair’ that one particular ethnic group is able to access such processes but is not an option for others
and the requirement for the offender to plead guilty to access this Court.

Part VI - Conclusion
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2010 Browning Mornington Island Restorative Justice (MIRJ) Project

Browning, M., Interim Evaluation Report: Mornington Island Restorative Justice (MIRJ) Project (Report to
Commonwealth Attorney-General, 2010)

Name of original program/service
e  Mornington Island Restorative Justice Project

Location of program/service (including State/Territory, town; urban, regional, remote)
e  Queensland, Mornington Island; remote

Author/s of original review/evaluation (including First Nations Yes/No)

e  Mark Browning
e NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

Pilot program

Mediation / restorative justice

Managed by Queensland Department of Justice and Attorney General

Established in 2008

Case study suggests involvement of Elders and Respected members of the community.

Aims/objectives of review/evaluation?

e Seek feedback from the Mornington Island community about the project;
e  Make an interim assessment of the service; and
e Determine the capacity of the community to operate a viable restorative justice service.

Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)

e  The purpose of the review was to “properly consider” if this program could be a permanent service
e  Assess the benefits and costs
e To be only an interim report rather than ‘full and robust’ (pg 2)

Dypes of processes in original review/evaluation (including NS if not stated)

e  Observations of practice
e The use of qualitative data collected by interviews using semi structured questions and analysis
e Quantitative by way of cost benefit analysis

Outcomes and findings of original review/evaluation

e Found significant progress in meeting objectives underpinned by high level of support through the use
of DR staff, and a strong partnership with Elders and Respected members of the community

e  Strong support of the community members and justice agency officers and magistracy

e Positive return on investment CBA

e  Under program design and implementation, the report concluded that MIRJ is “culturally appropriate”
through the “development and use of Elders Rules, knowledge of Elders rules and support of the rules.
+ Staff have an appropriate cultural knowledge and experience to deliver services

e Strong held perception that peacemaking process has reduced family conflict and prevented violence —
through qualitative survey questions + Improved support by family’s in resolving disputes.

e Views of Elders and respected community members that the program has helped to prevent people
from contact with the criminal justice system.

e Community ownership of the program was viewed as coming from the referral of matters by
community members. The community referrals was seen as evidence of community awareness

e Issue with referral process due to the low numbers of court referred mediations.

e Issue with the engagement of young people and women Elders in the program.
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Key themes

Reducing conflict and disputes

Reducing contact with the criminal justice system
Cost benefit

Community ownership

Community responsiveness

Sample/useful quotes

Page vi: The MIRJ policy and procedures in the form of the “8 steps to mediation” which includes the
Elders’ Rules, and better practice guidelines for Indigenous ADR, was used as context for

assessing the program design, implementation and operation.

Page vi: The evaluation also found that Mornington Island MIRJ staff have an appropriate skill mix,
cultural knowledge and experience to deliver MIRJ services, and to support and supervise

local mediators.

Page 35: MIRIJ is a culturally appropriate service for its time, and it has a high degree of strategic
alignment with national and state law and justice policy. There is strong support for MIRJ

from community members and officers representing justice agencies and the Magistracy.
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2011 “Ponki” Victim Offender Mediation Tiwi Islands

Okazaki, 1., The “Ponki” Victim Offender Mediation Program on the Tiwi Islands (Presentation, Conference:
Criminal Lawyers Association Northern Territory, 2011)

Name of original program/service
e The “Ponki” Victim Offender Mediation Program
Location of program/service (including State/Territory, town; urban, regional, remote)

e The Tiwi Islands, Northern Territory, Remote
e Berrimah Correctional Centre, Darwin, Northern Territory, Correctional Facilities.

Author/s of original review/evaluation (including First Nations Yes/No)
e Ippei Okazaki
e Not stated

Brief description of program/service (eg, types of DR; purpose; whether delivery is by First nations people) and
its dates of operation

e Enhanced Mediation program — utilising westernised model of mediation but which has been designed
and enhanced by Tiwi graduates of NMAS to incorporate strong Tiwi tradition.
e Requires representatives of all four main skin groups to be present as mediators when facilitating a
mediation. This was introduced as a way to overcome conflict of interest issues and fair representation.
e  Purpose is to deal with conflict. It is used in three ways
o When a long term prisoner wants to return to the island
o When young person commits crime
o General community conflict
e Delivery is solely by members of the Tiwi community who have undergone mediation training and
have been named “Ponki Mediators”. Mediations are also done in language.
e  When Delivery is done on in the Tiwi Is ceremonies may be undertaken as a final stage.
e Community Justice Centre facilitates the prison mediations.

Aims/objectives of review/evaluation

e Not stated
e By looking at the overall structure of the presentation/report:

o Aims appeared to be looking at the benefits of community founded programs such as this, and
o Highlighting the benefits of incorporating cultural values, priorities and governance structures
within dispute resolution programs, particularly for offenders

Are financial considerations a key measure?
e No stated; no monetary aims

Objectives of original review/evaluation (including NS if “not stated”)
[ ] NS

Types of processes in original review/evaluation (including NS if not stated)
e Mediation

Outcomes and findings of original review/evaluation

e The enhanced mediation program strengthened western mediation models through the incorporation of
Tiwi culture, knowledge and understanding.

e The correctional centre conferencing program, run by the “Ponki Mediators”, which aims to provide an
opportunity between victims family’s and offenders has seen a significant reduction of recidivism of
offenders. (from approx. 45% to 4%)
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e Mediation provides an opportunity to for offenders to gain understanding through accountability which
is also known by the community.

Key themes

e Kinship relationships and the obligations and duties which these relationships place on individuals and
the community at whole. This creates a need to resolve conflicts and this need is exacerbated by the
community’s size and remote locality.

e Recidivism rates in NT; how a reduction of the risk of recidivism can be achieved.

Sample/useful quotes

Page 4: ‘The prioritisation of “relationships” and the “community” in Indigenous dispute management processes
contrasts to the dominant culture or western processes, where the emphasis is often on the “dispute” or the
“individual.”

‘Page 13: ‘The common misconception of offering a western victim offender mediation is that only the victim
and the offender attend such mediations and only a limited number find out the outcome... However the Ponki
model provides a solid way of ensuring that all skin representatives know what the outcome was at the end of
the mediation and every one can share the one story and ensure good will promises made at mediation can be
properly enforced back in the community.’
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2012 Alice Springs Family Group Conferencing

Arney, F., K. McGuiness, and M. Westby, Report on the Implementation of Family Group Conferencing with
Aboriginal Families in Alice Springs (Menzies School of Health Research, Report to the Northern
Territory Department for Children and Families, 2012)

Name of original program/service
e  Family Group Conferencing Program

Location of program/service (including State/Territory, town, urban, regional, remote)
e  Alice Springs, Northern Territory, Regional

Author/s of original review/evaluation (including First Nations Yes/No)

e Associate Professor Kate McGuinness - NS
e  Mark Westby - NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e FDR model of conferencing run by the Department for Children and Families

e Involves Aboriginal Co-Convenor along with the immediate and extended family of the child(ren)
involved, however run with both Indigenous and non-Indigenous staff

e Purpose of the program is to allow immediate and extended family of a child to be responsible for the
decision-making regarding child protection issues

Aims/objectives of review/evaluation?

e To describe the role of the Menzies School of Health Research’s child Protection Research Program
within the program.
o Focus on implementation of the current Family Group Conferencing in Alice Springs

Are financial considerations a key measure?

e  Yes, although not mentioned as a key measure directly.
e  Many references to the funding of the project throughout the review.

Objectives of original review/evaluation (including NS if “not stated”)

e Yes - To evaluate the model of FGCs

e Under heading “Aims and purpose of the report” only vague information was provided as to the
objectives of the report.

e  Under heading “Implementation concerns” it stated the author was asked “to determine the strengths
and weaknesses of the model and determine the next steps for the Group” in light of significant
funding issues that arose. — 17

Types of processes in original review/evaluation (including NS if not stated)

e NS

e Review states that the report was collated using information collected during the course of Menzies’
involvement in the FGC pilot incl. meeting minuets, referrals, conference data, survey and focus group
information, program materials etc.

Outcomes and findings of original review/evaluation

e FGCs are able to be convened in timely fashion and see high levels of satisfaction from participants.

e Key concern is securing on going funding.

e  QOutcome evaluation and implementation and quality assurance process is essential to any establishment
of FGC program.

o Key to the implementation of FGC is the location, both from a referral and service provision
perspective. Requires sensitivity to neutral locations for conferencing to promote family engagement.
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e  Widespread roll out of FGC in the Northern Territory requires implementation monitoring and support
to be provided. Recommends a centralised support and monitoring mechanism.

Key themes

e Reduce rates/need for child protection
e Reducing matters before the courts

e Community engagement

e Best practice approach

Sample/useful quotes

Page 42: ‘Research examining the outcomes and impacts of FGC has been rather more equivocal in its findings
than have the results from process evaluations. For example, studies using systems data (renotifications, re-
substantiations and placement in out-of-home care) have not necessarily found reduced rates of child
maltreatment following a conference. While this may be an artefact of study design, it may also be due to poor
implementation practices with regard to conferences.’
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2012 Venables Mornington Island Restorative Justice (MIRJ)

Venables, P., Mornington Island Restorative Justice (MIRJ) Project: Report on its Development, Implementation
and Transition to Community Management 2012 — Working towards a mediation model, responsive to the
needs of extended families in discrete, remote Aboriginal Communities in Queensland (Report to
Commonwealth Attorney-General, and to Queensland Government, 2012)

Name of original program/service
e  Mornington Island Restorative Justice Project

Location of program/service (including State/Territory, town, urban, regional, remote)
e Mornington Island, QLD, remote

Author/s of original review/evaluation (including First Nations Yes/No)

e  Phil Venables
e NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

Pilot program

Mediation / restorative justice

Managed by Queensland Department of Justice and Attorney General

Established in 2008

Case study suggests involvement of Elders and Respected members of the community.

Aims/objectives of review/evaluation?
[ ] NS
Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)
[ ] NS
Types of processes in original review/evaluation (including NS if not stated)

e  Mediation, restorative approaches
e NS; However the use of many quotes within the report of individuals indicates a qualitative analysis
was undertaken.

Outcomes and findings of original review/evaluation

e The project has promoted partnership between government and Elders representing the community

e Conlflict is of central concern to the community. Mediation model was developed through consultation
with Elders and other representatives

e A forum for Elders to re-engage with their young people has been created through empowering the
kinship system.

e 95% of mediator assisted interventions have been successful.

e  Number of people appearing in court (formal criminal justice system) has not decreased. This is due to
most appearances being for breach of the alcohol restrictions and ‘more appropriate and wide ranging
responses are required’ regarding these appearances. (Page 47)

e Maediation has demonstrated effectiveness but has potential to have further reaching benefits; however
it remains underutilised.

Key themes

e Kinship, family and community support
e  Trust and community involvement
e  Self-determination
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Sample/useful quotes

Page 19: ‘An inter-departmental steering committee established the project’s scope and objectives and provided
initial support to the Project Manager who was appointed in May 2008. Local approval to proceed followed
initial discussions with the Junkuri Laka Justice Association, Mornington Island Shire Council, and other service
providers.’

Page 19: ‘In response, the level of mistrust was acknowledged as a feature of the relationship until outcomes
became more demonstrable. It was put strongly to participants that, for these very reasons, success was
dependant upon family involvement more so than on Government involvement, especially as it concerned a
topic central to kinship.’

Page 25: ‘The model relies on kinship, cultural and local family knowledge as an essential resource. The
primary authority to run the project was provided in the consultation and by the Elders who established their
rules and endorsed the process. The authority for mediators to act in their role is provided by the families
through their leaders or spokespeople or the individuals involved themselves.’

Page 26: ‘Regarding the involvement of project staff members not connected by kinship, present at the
mediations and found to provide “an outward sign of impartiality” — “There were however a number of
instances where Elders informally and independently intervened at critical stages in planning to save a
mediation from failure. Their role here came by way of kin connection and could not have been performed by
mediators not connected by kinship.’

Page 27: ‘There were many situations where mediation was not accepted by one or both parties even where
there was an expressed desire for the conflict to end.’
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2014 Brunton Mornington Island Restorative Justice Project

Brunton, C., Mornington Island Restorative Justice Project Evaluation, Final Report (Report to the Mornington
Island Community, and to the Commonwealth Department of Prime Minister and Cabinet, 2014)

Name of original program/service
e  Mornington Island Restorative Justice Project

Location of program/service (including State/Territory, town, urban, regional, remote)
e  Mornington Island, QLD, remote

Author/s of original review/evaluation (including First Nations Yes/No)

e  Mark Brunton
e NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e  Mediation / restorative justice
e Managed by Queensland Department of Justice and Attorney General
e Established in 2008

Aims/objectives of review/evaluation?
e To present key findings of an evaluation of the project
Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)

Assess how well it is meeting objectives (as point below)

Assess impact particularly in relation to community safety

Assess what worked well and why

Assess challenges and how to overcome

Determine unexpected outcomes if any

Garner views on development and future transition to community management — sustainability
Assess the cost effectiveness relative to mainstream criminal justice response

Types of processes in original review/evaluation (including NS if not stated)

e  Mediation and restorative processes
e Evaluation included fan assessment of success in the following areas:
o Reducing people‘s contact with the formal criminal justice system i.e. police and courts;
Helping the community to manage conflict without violence;
Helping the justice system better meet the needs of Mornington Islanders;
Encouraging the community to take ownership of mediation / peacemaking; and
Increasing people‘s happiness with the justice system for victims, offenders, their families,
and the wider community.
Interviews with key stake holders and desktop review, Fieldwork, qualitative discussions.
Data analysis re CBA
Workshop and feedback of results with community
Three local indigenous practitioners were employed to undertake the interviews

@)
@)
@)
@)

Outcomes and findings of original review/evaluation

e  Strengths — High level of community ownership; high degree of confidence and trust in process;
mediation is helping more than police and courts; helps restore family relationship and healing
community; helps to restore Elder authority amongst adults; police are supportive.

e Improvements — Proactive engagement of youth; broader representation of families in mediator pool;
more women mediators; succession planning needed; marketing needed; referral pathways;

Gathering Food for Thought — Report — December 2023 144



communication between service providers; attention on mediation agreements being more sustainable
and support for people to undertake the behaviours it sets out.

All key families need to be represented in mediator pool; community engagement and perceptions of
community ownership are fragile and easily eroded — constant monitoring is required; nearly half want
the future service to be run by local people and an outside mediation coordinator to take “back seat™;
succession planning needs to be built into each process/activity; secondary data suggests reduction in
‘crimes against the person’; increase in school attendance and enrolment.

Key themes
e  Community ownership / community engagement
e  Violence reduction
e Safety and trust
¢  Cost benefits
e  Self-determination
Sample/useful quotes
Page 20: ‘... community engagement and perceptions of community ownership are fragile and easily eroded —

constant monitoring is required’
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2014 Independent Cost Benefit Analysis Yuendumu

Barrett, G., and A. Daly, Independent Cost benefit Analysis of the Yuendumu Mediation and Justice Committee
(Report to Commonwealth Department of Prime Minister and Cabinet, 2014)

Name of original program/service
¢  Yuendumu Mediation and Justice Committee
Location of program/service (including State/Territory, town, urban, regional, remote)
¢ Yuendumu, Northern territory, Remote
Author/s of original review/evaluation (including First Nations Yes/No)

e  Professor Anne Daley — NS
e  Greg Barrett — NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e  The Yundumu Mediation and Justice Group facilitates Indigenous-led agreement making approach to
disputes and supports members to negotiate agreements. This stemmed from earlier mediation activities
by the Central Desert Regional Council.

o  The Committee is made up of Elders and other respected Indigenous people.

e Aim is to strengthen family relationships, develop strategies which will help to promote community
safety and address family violence.

e Engages in Family group mediations, referrals to specialised services, Bush courts regarding outcomes
for offenders, prison visits.

e  Operating since November 2011

Aims/objectives of review/evaluation

e To identify and value the economic impact of the Yuendumu Mediation and Justice Committee
e To inform future decisions of the government concerning funding

Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)
e Asabove
Types of processes in original review/evaluation (including NS if not stated)

e Mediation

e  Statistical analysis; use of project logic (Logframe) of inputs, project activities, Outputs and outcomes,
purpose, goal.

Outcomes and findings of original review/evaluation
e The CBA found reduced costs/ benefits for the below factors:

o NT Community Justice Centre — due to the YM&JC helping community to resolve own
disputes

Court costs — Arrests have reduced since YM&JC project established

NT Police — reduced violence since YM&JC minimising police numbers required

Prison Costs — YM&JC reduced imprisonment of offenders

Housing Costs — YM&JC reduced conflict which led to damage being incurred to property
Impact of Community Violence on Child Welfare — Increased productivity due to less
exposure to violence

o Improved school attendance rates — due to reduced violence

O O O O O
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o Increased productivity of Yuendumu community resources and activities — community aimed
projects able to be reinstated due to reduced conflict
o Increased health outcomes — through improved community safely

e  Net Present Value (NPV) whereby the value of benefits exceeds the costs of $14,163,000.
e Even with a substantial discount of 50% there was still high benefit to the community.
e Distribution not a critical issue as there are no large uncompensated costs associated with the YM&JC.

Key themes

e Conflict and Violence in the community being reduced when the Yuendumu Mediation and Justice
Committee was established.

e Peace is integral to the continued benefits seen by the community.
e Community based conflict resolution has substantial benefit to both the community and economically.

Sample/useful quotes

Page 13: ‘Peace in Yuendumu releases resources for their next best use. These are principally Commonwealth
and Northern Territory government resources. For example, the YM&JC has reduced the cost of policing,
courts, prisons, health care, education, etc in Yuendumu and Alice Springs.’

Page 13: ‘Peace in Yuendumu allows the resources and activities in Yuendumu to be more productive. For
example, the YM&JC has helped improve school attendance, sports events are now being held, community
services (shops, clinic, childcare, etc) are open more often, community organisations can operate more fully
(community corporations such as the GMAAAC are now able to meet and elect office holders), etc.’

Page 27: ‘This CBA provides a strong support to investing in the YM&JC beyond 2014.”
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2016 Junkuri Laka Mornington Island Restorative Justice Project

Junkuri Laka (Wellesley Islands Aboriginal Law Justice & Governance Association), Independent Cost benefit
Analysis of the Mornington Island Restorative Justice Program (Report, 2016)

Name of original program/service
e  Mornington Island Restorative Justice Program

Location of program/service (including State/Territory, town, urban, regional, remote)
e  Mornington Island, Queensland, Remote

Author/s of original review/evaluation (including First Nations Yes/No)
e NS

Brief description of program/service (e.g., types of DR, purpose; whether delivery is by First Nations people)
and its dates of operation

e Mediation
e  As other case studies
e 2008

Aims/objectives of review/evaluation?
e NS
Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)
e NS
Types of processes in original review/evaluation (including NS if not stated)
e  Mediation and restorative approaches
e  Valuing social impacts in economic terms
Outcomes and findings of original review/evaluation
e Net Benefit value of $17,354,000.00
Key themes
e Economic savings for the wider community.
Sample/useful quotes

Page 2: ‘The benefits included in the CBA are the resources that the MIRJ program frees up for other economic
opportunities. The peace provided by the MIRJ program reduces the Mornington Island use of services provided
by police, courts, prisons, healthcare, and housing. This frees these services up for the use of other
Queenslanders.’

Page 2: ‘Absence of conflict allows the community’s assets to be more productively used for the benefit of
Mornington Islanders. This includes better health and education improving the productivity of Mornington
Islanders over a lengthier lifespan.’
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2016 Limerick Aurukun Restorative Justice Project

Limerick, M., Evaluation of the Aurukun Restorative Justice Project: Review of Implementation (Report to the
Queensland Department of Justice and Attorney-General, 2016)

Name of original program/service
e Aurukun Restorative Justice Project
Location of program/service (including State/Territory, town, urban, regional, remote)
e Aurukun, Queensland, remote
Author/s of original review/evaluation (including First Nations Yes/No)
e  Dr Michael Limerick — NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e Established in late 2013 with mediations commencing in March-April 2014
e Model of Peacemaking evolved through a practice of mediation and other related peacemaking
methods.
o Mediations
o Group to Group mediations
o Conflict coaching and shuttle diplomacy
o  Group facilitation and negotiated settlements

Aims/objectives of review/evaluation?

e to adapt and improve the arrangements for further implementing the Project, taking account of the
evaluation findings and any associated recommendations;

e to inform the implementation of future peacemaking projects in other Indigenous communities
(including the upcoming initiative to build the capacity of Community Justice Groups), applying the
lessons of Aurukun (and Mornington Island) to increase their prospects of success.

Are financial considerations a key measure?

e Yes —not initially stated in wide spread discussions
e  Mention of financial considerations and in particular funding:
o Recommendation 14
o Program funding documents were reviewed in the “Desktop review”
o Limitations of initial stages (design) of the project due to lack of funding pg 21-2
o Discussion of the funding for initial stage of project 2.2 pg 19
o Funding for training and support was heavily discussed at 6.4 pg 71-2
e This evaluation is particularly sensitive to issues such as community engagement and inclusion (and
the possible consequences when those are inadequate)

Objectives of original review/evaluation (including NS if “not stated”)

a) measure the quality of the processes used to inform the design and implementation of the ARJP;

b) compare the extent to which the program as implemented (and operating) is consistent with the culturally
inclusive model of mediation developed in consultation with the community;

¢) determine whether the Project achieved its short term and medium term goals;

d) identify factors that inhibited or facilitated implementation and operation of the ARJP, and the capacity
of the ARJP to successfully achieve its goals;

e) identify any unintended outcomes of the Project;

f) provide guidance and recommendations to government and the Aurukun community to ensure the ARJP
is fully equipped to achieve its long-term goals, and transition to a community-run service where
appropriate.

Dypes of processes in original review/evaluation (including NS if not stated)
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Mediation
Examination of project-level data
o Desktop document review
Qualitative: interviews with project staff
o 19 Interviews and focus groups
o 38 participants
= 20 Indigenous / 18 non-Indigenous
= 18 Women /20 Men
Analysis of quantitative data about the impact of the project

Outcomes and findings of original review/evaluation

An original plan for an extensive period of community consultation and co-design stage was cut short
due to lack of funding and contributed by community need for mediations to start.

While strong community support for the project there were some issued during implementation due to
lack of co-design phase

Aurukun Peacemaking model evolved through practice of mediation and other peacemaking methods,
influenced by the Mornington Island Model and 12-step facilitative model, with unique features or
centrality of kinship, involvement of elders and respected community members, group-to-group
mediations, co-mediator by neutral ‘outsider’.

Acceptance of this is high but there were limitations on the implementation mainly due to lack of
funding to undertake extensive co-design with community members.

Project weaknesses include constraints on resources, training and operational planning. Minimal
policies or procedures which document service delivery (has an impact on training ability) and data
collection for monitoring and evaluative purposes. No referral form for agencies.

Community engagement was high however could have increased engagement with community
organisations, government, NGO’s to increase awareness and referral.

Success rate of peacemaking interventions at 68% but no relevant benchmarks to measure success. No
data detailing satisfaction of the program. Lack of data to evaluate the progress in achieving long-term
outcomes.

Formal training is minimal and recruitment of Elders and respected community members can be seen to
be challenging. Formal training required to build adequate pool of community co-mediators.

Staffing, facilities and resource levels are low.

Key themes

Community engagement / Ownership of process
Success of program as means to inform future programs
Data collection

Community consultation

Sample/useful quotes

Page 44: ‘Despite the curtailed engagement around the model design, the evaluation team found that the
mediation project enjoys a strong level of awareness and apparent acceptance in the Aurukun community.’

Page 34: ‘[T]he Aurukun peacemaking model as conceived in its ideal form appears consistent with current
frameworks for best practice Indigenous dispute resolution. However, the implementation of the model has not
yet reached maturity in its intended ideal form.’
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2020 Ali Curung Project Final Report
One Pacific Dispute Resolution, Ali Curung Project: Final Project Report (2020)
Name of original program/service
e  Ali Curung “Peace Project”
Location of program/service (including State/Territory, town, urban, regional, remote)
e  Ali Curung, Northern Territory, remote.
Author/s of original review/evaluation (including First Nations Yes/No)

e  One Pacific Dispute Resolution
e  No individual author listed [NS]

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e ‘Peacemaking’ is reported to encompasses various dispute resolution tools such as:
o Conflict coaching
o Shuttle diplomacy
o Facilitated mediation
e Purpose of the project is to establish conflict management process which is effective and culturally
astute; aims to reduce conflict and violence and reduce contact with the criminal justice system.
e Commenced in November 2018
e Community mediator was appointed [Madhu Panthee (NS)], along with Elders.
e Community consultation and co-design was included in the implementation stages

Aims/objectives of review/evaluation?

e Not well stated
e See quote from page 5

Are financial considerations a key measure?
e No
Objectives of original review/evaluation (including NS if “not stated”)
e NS
Types of processes in original review/evaluation (including NS if not stated)

e  All recognised processes ‘form conflict coaching to shuttle diplomacy to facilitated mediation’ (page 5)
e Evaluation processes NS

Outcomes and findings of original review/evaluation
e Not clearly stated; report appears to be more informative than analytical.
Key themes

e  Community resilience to conflict
e  Ways to improve self determination
e  Community collaboration within the project and community engagement.

Sample/useful quotes

Page 5: ‘This report focuses on the community dispute and how building resilience to conflict and capacity to
manage conflict directly supports fundamental peaceful self-determination principles, and manage issues facing
Indigenous communities including status, entitlements, treatment and aspirations as part of self determination.’

Page 14: ‘It is important to be aware that trauma —informed peacemaking projects are not a sprint, it is more
about endurance and being with the community through the dark times and also to celebrate the triumphs.’
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Page 12: ‘Again, the peace project gradually built the trust among the people outside the community and
provided assistance and referrals to manage outstanding legal matters (mediators cannot provide legal advice)
and referrals to trauma services for grief counselling and assisted communication with their family members
who were incarcerated.’
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2020 Cost Benefit Analysis Galambany Court

Daly, A., G. Barrett, and R. Williams, Cost Benefit Analysis of Galambany Court (Report to ACT Justice and
Community Safety Directorate, 2020)

Name of original program/service
e Galambany Court

Location of program/service (including State/Territory, town, urban, regional, remote)
e Canberra, ACT, urban

Author/s of original review/evaluation (including First Nations Yes/No)

e  Professor Anne Daly — NS
e Greg Barret — NS
e  Rhian Williams — NS

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e The Galambany Court is a specialised sentencing court

e It is run by the ACT government

e Panel of Aboriginal and Torres Strate Islander Elders and respected community members assess the
offender

e 2004 the circle sentencing court was established, now known as Galambany Court

Aims/objectives of review/evaluation

e  Cost Benefit Analysis to determine the economic value of the program ie. to determine the degree to
which the economic value of benefits exceeds the economic value of costs.

Are financial considerations a key measure?

e Yes
Objectives of original review/evaluation (including NS if “not stated”)

e  Purpose of the CBA was to identify and value the economic impact of the Galambany Court
Types of processes in original review/evaluation (including NS if not stated)

e Circle sentencing

e  Desktop review

e Interviews with key stakeholders
e Review of key documents

Outcomes and findings of original review/evaluation

e The Galambany Court has a Net Present Value of $7,413,000.00 (value of benefit exceeding the cost)
without discounts. Even with significant discount of 50% the Galambany Court ‘provides an
exceptional worth in economic (efficiency of resource use) terms.’ (page 40)

Key themes

e Economic benefit and costs

e Distribution of benefits and costs and the connection to wider social structure.

e Building positive social capital as factor to improve outcomes for Aboriginal and Torres Strait Islander
people

Sample/useful quotes
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Page 40: ‘As the Court can absorb a 50% reduction in the already conservative estimates of benefits, the
conclusion that it is a worthwhile program is strong. The sensitivity analysis shows that the estimates are very
robust as is the conclusion that Galambany Court provides a substantial net benefit to Australia.’

Page 18: ‘Galambany Court works with Aboriginal and Torres Strait Islander social capital and Indigenous
Cultural Authority (Cunningham et al 2013) to build security, trust and confidence. Building on positive
Aboriginal and Torres Strait Islander social capital is crucial to the success of Aboriginal and Torres Strait
Islander people within the wider society’

Page 41: ‘This CBA supports a wider use of circle sentencing courts. Galambany Court delivers a net benefit of
$7.4 million to the Australian Capital Territory over the ten years. With a benefit cost ratio of 3.25:1 (or a $3.25
return for every dollar spent), Galambany Court is a very efficient use of the Australian Capital Territory’s
resources.’
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2020 Tennant Creek Mediation Case Studies

One Pacific Dispute Resolution, Tennant Creek Mediation Case Studies (2020)

Name of original program/service
e  Tennant Creek Mediation

Location of program/service (including State/Territory, town, urban, regional, remote)
e Tennant Creek, Northern Territory, Regional

Author/s of original review/evaluation (including First Nations Yes/No)
e Once Pacific Dispute Resolution — No individual author named [NS]

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e Mediation program
e NS —refer to Tennant Creek 100 day project report
e NS —refer to Tennant Creek 100 day project report

Aims/objectives of review/evaluation?

e N/A —is a selection of case studies, not an evaluation
e Can be seen from the overall report the purpose was to provide information about culturally appropriate
skills which can be used within mediation programs

Are financial considerations a key measure?
e NA

Objectives of original review/evaluation (including NS if “not stated”)
e NA

Types of processes in original review/evaluation (including NS if not stated)
e Mediation

Outcomes and findings of original review/evaluation

e N/A

e This was a guide intended to be a resource for mediators, including specific techniques/tools;
recommendations for what worked and what didn’t; derives from findings from associated evaluation,
the 100 day project.

Key themes

e  Cultural knowledge
e  Skills
o Effective practice

Sample/useful quotes

See above
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2020 Tennant Creek Peace Project 100 Day Project Report
One Pacific Dispute Resolution, Tennant Creek Peace Project: 100 Day Project Report (2020)
Name of original program/service
e  Tennant Creek Peace Project
Location of program/service (including State/Territory, town, urban, regional, remote)
e Tennant Creek, Northern Territory, Regional
Author/s of original review/evaluation (including First Nations Yes/No)
e  Once Pacific Dispute Resolution — No individual Author provided [NS]

Brief description of program/service (eg, types of DR, purpose; whether delivery is by First Nations people) and
its dates of operation

e  Community mediation program

e Purpose was to de-escalate intrafamily conflict and community unrest. Became an educative modelling
tool, helping to heal family and community relationships. Promoted collaborative participation of
community to inform strategies for future peacemaking development.

Aims/objectives of review/evaluation?
e NS
Are financial considerations a key measure?
e No
Objectives of original review/evaluation (including NS if “not stated”)
e NS
Types of processes in original review/evaluation (including NS if not stated)

e  Mediation
e NS

Outcomes and findings of original review/evaluation

e  Community ownership of conflict resolution was absent at the beginning of the project. Lack of
community ownership leads to heavy reliance on organisations and other entities to deal with disputes
and unmanaged conflicts.

e Ownership was found to be the most complex element in the community mediations. Many barriers to
people stepping into the role of peacemaker included fear of being blamed for taking sides;
expectations the parties will resolve it themselves; people being overwhelmed due to the interpersonal
conflicts; uncertainty about how a conflict can be resolved peacefully; normalisation of ‘minding one’s
own business’.

Key themes

e Trust, Balance
e  Ownership
e One Story

Sample/useful quotes

Page 6: ‘From the outset the project conceded that the best operator and the best entity to establish a permanent
project in the future must be community led, community owned and community controlled.’
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Page 9: “Without community ownership of mediation services risks and gaps will further deepen, to disempower
the communities agency and for de-escalation of conflict, in sponsoring holistic objectives around community
safety, family and community wellbeing, problem solving and self-determination.’

Page 9: ‘For a sustainable peaceful community, members of the community must increasingly be able to identify
their roles in resolving conflict and be able to see where they can fit, a role that many Indigenous community
members are familiar with as ‘peacemakers’. Conflict is everybody’s business, as the impacts of its escalation
(violence, avoidance and trauma) affect everyone living in Tennant Creek either directly or indirectly.’
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2021 Myuma Group Community Justice Groups (Queensland)

The Myuma Group, Evaluation of Community Justice Groups, Phase I Report (Report to Queensland
Department of Justice and Attorney-General, 2021)

Name of original program/service
e Various Community Justice Groups

Location of program/service (including State/Territory, town, urban, regional, remote)
e  Various locations, Queensland, non-specific

Author/s of original review/evaluation (including First Nations Yes/No)

e Myuma Pty Ltd
e No individual author / NS

Brief description of program/service (e.g., types of DR, purpose; whether delivery is by First Nations people)
and its dates of operation

e  Community Justice Groups
e NA

Aims/objectives of review/evaluation?

e The purpose of the report was to provide background and context about CJGs in relation to how they
are being implemented and how they may be improved.

Are financial considerations a key measure?
e Yes

e Purpose was to evaluate the input / output of the programs with the intent of identifying financial and
community benefits.

Objectives of original review/evaluation (including NS if “not stated”)

e  Overall Evaluation Question:
o How is the CJG Program working? What difference is it making?
e The objectives of the Evaluation were to determine the extent to which:
o the CJG program, including the DFV program, is operating as intended across Queensland
o communities are addressing justice-related issues and community goals and in what ways.
What is working well in what contexts?
o communities are safe and contacts with the criminal justice system have been reduced. Who
are the strategies working for? What would it take for good outcomes with others?
e Focused was on:
o implementation (inputs)
o the services being delivered (outputs)
o the changes for individuals, families and communities (outcome and impacts).

Types of processes in original review/evaluation (including NS if not stated)

e Includes various A/DR processes
e  Approach, ethics and evalutation data collection was outlined as
o Approach: (a) A strengths-based, storytelling approach using ‘Appreciative Inquiry’ methods
(b) A ‘Developmental Evaluation’ approach to assist emerging initiatives in some locations (c)
A ‘principles-focused’ approach to cater for diversity across CJGs (d) Participatory planning
and co-design in conducting local evaluations (e) Respecting and strengthening Indigenous
data sovereignty (f) Mixed methods approach, across local and Statewide components
o Ethics: DJAG has not required that Myuma’s ethical protocols receive a formal approval from
a Human Research Ethics Committee (HREC). Instead, the Evaluation Management Team
reviewed and approved the ethics protocol in June 2021.

o  Evaluation Data: Desktop review, Survey, Quantitative interview — all sources tabled with
locations.
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Outcomes and findings of original review/evaluation

e (CJGs can deliver a wide range of outputs depending on community needs where localised
configuration to community is present.

e  Well run and empowerment-focused organisations are able to engage in higher quality financial
management, HRM, data collection and training and development.

e Funding is essential to enable CJGs benefit to the community

Key themes

e Empowerment focus with regards to programs
e Funding is crucial
e Adequacy of resources

Sample/useful quotes

Page 9: ‘The evaluation found that CJGs differ greatly in their level of organisational maturity in areas such as
governance, financial management, human resource management, data collection and staff training and
development. The Local Evaluations showed that well-run and empowerment-focused auspicing organisations
can assist CJGs greatly in this regard.’

Page 9: “‘CJGs play an especially important role in building cultural capability and connections for agency staff,
while also providing logistical and practical support for many agencies to understand the community and engage
with community members.’

Page 10: ‘Funding for CJGs is the most important Program input to enable CJGs to do their work.’
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2022 Literature review on Yarning Circles in a Criminal Justice Context

Taylor, H., L. Bartels, M. Crowe, and V. Marshall, Literature Review on Yarning Circles in a Criminal Justice
Context (Report for Australian National University Centre for Social Research and Methods, 2022)

Name of original program/service
e  Multiple programs
Location of program/service (including State/Territory, town, urban, regional, remote)

e  Various — ACT — non-specific
e 18 programs identified through researchers’ Boolean search
e  Yarning Circles for justice — featured in report
o Designed in partnership with community, provided by community

Author/s of original review/evaluation (including First Nations Yes/No)

e Dr Helen Taylor — No

e Lorana Bartels — No

e Dr Virginia Marshall — Yes
e Maddison Crow — Yes

Brief description of program/service (e.g., types of DR, purpose,; whether delivery is by First nations people)
and its dates of operation

e Yarning Circles

e YCIJ - It seeks to engage participants in building capacity, to manage daily life outside prison, empower
them to re-establish crucial links to community and culture, and restore positive relationships with
friends, family and peers.

Aims/objectives of review/evaluation?

e  Options for the use of yarning circles for adults engaged in justice system with aim to reduce
incarceration / recidivism

e  Options for the use of yarning circles as delivery method of criminogenic interventions

e Recommendations regarding future evaluations of yarning circles in ACT

Are financial considerations a key measure?
e Yes
Objectives of original review/evaluation (including NS if “not stated”)
e Asabove
Types of processes in original review/evaluation (including NS if not stated)

e  Yarning circles
e Boolean search to identify programs
e  Qualitative methods re interviews

Outcomes and findings of original review/evaluation

e Need to consider the scope of issues explored within yarning circles.
e Need for long term funding
e Need for research to be undertaken and designed in collaboration with community
e Lack of research on impact of yarning circles
e Evaluations should adopt
o Mixed method design
o Local input into programs design and implementation to match community needs
o Clear and measurable objectives
o Pre and post program data to measure impact
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Key themes

e Community engagement / ownership

e  Connection to culture and cultural identity

e Ownership of evaluation

e Reduction in rates of incarceration / recidivism

Sample/useful quotes

Page 10: ‘Firstly, the men’s and women’s groups are built on a strong cultural foundation, with a clear focus on
reconnecting clients with culture, as strengthening cultural identity was seen to be an important component in
implementing lasting change. This was achieved through ensuring that community Elders were part of the
process at every stage, as well as providing clients with the opportunity to experience bush healing. Community
Elders are present at the group meetings and promote cultural identity and educate younger generations.’

Page 33: ‘There was generally a paucity of research explicitly demonstrating the impact of yarning programs
and the reasons for this were examined. This suggests that further research is required to evaluate programs of
this nature. It is vital that such research be undertaken by and designed in collaboration with the local Aboriginal
and Torres Strait Islander community, to ensure its methodology is appropriate and consistent with an
Aboriginal and Torres Strait Islander worldview ...’
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Appendix C

Commissions of Inquiry — relevant extracts
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Law Reform Commission Report No 31, The Recognition of Aboriginal Customary Laws (Final
Report, 1986) Vols 1 & 2.

This report includes paragraph numbers and no page numbers. The report’s total number of pages is
737 and, where references to page numbers are included, they are presented in the format of #/737.

Extracts 1986 Customary Law

‘28. Dispute Settlement in Aboriginal Communities’

Edward River: pages 419-423/737; paragraphs 694-706373
Yirrkala: pages 423-425/737; paragraphs 707-7123%7

Strelley: pages 425-427/737; paragraphs 713-71837°

General Conclusions: pages 427-428/7373; paragraphs 719-720

‘Edward River

694. Background. Edward River is a remote Aboriginal community, with a population of
approximately 350-380, situated on the western side of the Cape York Peninsula. It is 130 kilometres
south of the mining town of Weipa and 550 kilometres north-west of Cairns. It was established as a
mission of the Anglican Church in 1939 and was run as a mission until relatively recent times. It is an
Aboriginal reserve under the Aborigines Act 1971 (QId) and has an Aboriginal court established
under that Act.

695. Dispute Resolution. Disputes at Edward River, which do not necessarily involve offences
against the general legal system, are dealt with in three different ways. More serious offences
committed by Aborigines and all offences committed by non-Aborigines are dealt with by the
ordinary Queensland court system. These constitute a very small percentage of offences committed by
Aborigines. Much more commonly, inter-Aboriginal disputes are dealt with either by the local
Aboriginal Court or in accordance with ‘old custom* or ‘Murri law’ methods of resolving disputes.
There is much overlap between matters dealt with in the Aboriginal Court and. those matters which
would formerly have been resolved in accordance with ‘old custom*. For example, the ‘old custom*
way of resolving disputes could often involve a fight between one Aborigine and another. Each
person might then come before the Aboriginal Court charged with assaulting the other, an offence
under the Reserve by-laws. The features of these two separate systems of resolving disputes and the
interaction between them will be briefly outlined here.

696. ‘Old Custom’ or ‘Murri Law’. In essence, ‘old custom* is the Aboriginal way of resolving
disputes at Edward River which arise as a result of transgressions of local rules of behaviour. The
Aboriginal court system on the other hand is seen as the _white man‘s‘ way of assessing
transgressions and applying punishments to them. ‘Old custom’ law as it operates at Edward River
has an unwritten but well understood code of behaviour or ‘right conduct‘, and there are clear
procedures to be followed by these seeking redress for breaches of the code. Common breaches of
conduct that would require some form of action include:

Omission of kinship duties — principally revolving around the distribution of food and gifts.

Mistreatment — this usually arose in domestic context and involved unfair physical violence.

Infidelity.

Breaches of bestowal expectations and arrangements.

Insult — this could involve using the personal name of a recently deceased person or swearing with the intention
of provoking someone else.

NAEWD =

373 This section of the Commission’s report relies on the following: Taylor, J. Submission 388, 11 October, 1983.

374 This section of the Commission’s report relies on: Williams, N., Two Laws: Managing Disputes in a Contemporary
Aboriginal Community, (based on PhD Thesis, Canberra, 1973).

375 This section of the Commission’s report is based in part on evidence provided by Bucknall, J., Transcript, 23-24 March
1981.
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Threatening or causing injury.

Trespass — for example encroaching into anothers country or the resources of that country.
Failure to consult or to acknowledge rightful decision-making authority.

Homicide.

0. Breaches of ceremonial ritual codes.

S0P

697. Responses to ‘Wrongs’. Certain breaches (e.g. breaches of taboo) brought automatic retribution
by way of supernatural agencies. However breaches which imposed a responsibility on a person or
group of persons to act were likely to have one of three outcomes. First, the aggrieved person may
decide to do nothing about it. Secondly a person might seek private redress, which involved a
conscious decision not to resolve the matter in public but focussed on retaliation and punishment?
Seeking private redress often resulted in long-running disputes, with the effect of exacerbating
relations between the disputants. The third way in which a person could seek redress of a breach of
the code of behaviour was to have the matter resolved publicly. A dispute that became public was
usually resolved to the parties* satisfaction so that the problem with private redress, of long-running
feuds and paybacks, did not arise.

Public disputes most commonly eventuated in the omission of kinship duties, in breaches of bestowal

expectations and arrangements, in instances of insult or real or threatened injury and occasionally in cases of
infidelity, trespass and homicide.

698. Public Dispute Resolution. As observed by Taylor, this form of resolution has a number of
clearly identified stages. Not all disputes necessarily go through each of these, as some may be
resolved along the way. But generally a dispute resolution would contain each of six stages:

e Declaration — a public announcement by the aggrieved person setting out the details of the
transgression.

e Rejoinder — denial or counter-charge by the accused.

e Argument — public disputation between the parties during which they would both usually be
armed with their fighting weapons: ‘both disputants would stride up and down gesticulating,
arguing loudly and waving their weapons in a threatening manner’. During this stage other
persons standing in special relationships to the disputants would arrange themselves in such a
way that they could assist either party in the dispute if required.

e Insult and physical combat — this generally involved fighting with weapons between the
parties, often escalating as other persons aligned with each of the disputants became involved.
During this phase certain persons were expected to play the role of ‘blockers‘. ‘Blockers*
sought to ensure that disputes and the fighting did not get completely out of hand and they
attempted to contain the dispute to the parties involved. To some extent they acted as umpires
in the dispute, first attempting to stop violence and then, if physical conflict followed,
ensuring there was no foul play.

e Separation — this occurred as a result of a number of factors including physical exhaustion,
the need for injuries to be treated, satisfaction obtained by each of the disputants and the
feeling that the matter had been resolved:

e The Edward River notion of fair play stressed that those who initiated trials-at-arms should
come away bearing equal injuries irrespective of the nature of the wrong action that triggered
the combat in the first place.

e Reconciliation — this was indicated by the return of normal relationships between the parties.
699. Changes to Public Disputing. Taylor suggests that such public methods of resolving disputes
have changed little over the last 40 years, although of course there has been some impact caused by
the responses of non-Aboriginal staff and the impact of their views on Aboriginal people. The lay-out
of the village and the fact that there are now houses with clearly defined territorial areas attached to
them and roads through the community has also had some impact. Public disputes generally occur in
the public areas rather than in a person’s private yard, and the use of weapons in disputes is still
common. In fact the underlying threat of violence is a crucial feature in all public disputing. The role
that customary methods of disputing play at Edward River has become more complicated with the
more ready availability of alcohol. Alcohol can be involved in ‘old custom® disputing but it also has
the general effect of increasing tensions between people resulting in fights. It is also the cause of a
large number of offences coming before the Aboriginal court.
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700. The Aboriginal Court. The system of Aboriginal courts which operates on reserves in
Queensland is set out in more detail in chapter 29.2839 At Edward River an Aboriginal Court,
constituted by two or more Aboriginal Justices of the Peace or members of the Aboriginal Council,
may hear charges against Aborigines resident on the reserve for breaches of the regulations and by-
laws applicable to that reserve. These rules are essentially of a local government kind, but there are
also general provisions concerning the conduct and behaviour of Aboriginal residents. New legislation
dealing with Aboriginal courts was enacted in 1984, but the courts continue to operate in much the
same way. In a sample of cases coming before the Edward River Court Taylor found that 93 people
(86 men and 7 women) appeared on a total of 106 charges. The offences committed fell largely into
two categories: 41 (38%) of the charges laid were directly associated with verbal or physical assault
while 54 (51%) of the charges related either to the importation of alcohol onto the reserve or its
consumption there, not all of the first category of cases can be said to have a customary basis certainly
a number of them resulted directly from the various stages involved in a public dispute.

In many instances the charges themselves arose out of an evolving and culturally indigenous system of
dispute resolution. The true causes of these disputes lay elsewhere and the appearance of people before the
court was often times just a coda to a process that perforce had to function independently of the introduced
court system.

701. Range of Cases Heard. Taylor divides the cases coming before the Aboriginal Court into three
kinds. There are those cases which involve contravention of the community‘s by-laws which are
essentially of a local government kind e.g. relating to health, hygiene or government property.
Secondly, there are those charges which result directly from ‘old custom’ disputing. Often no charges
were brought as a result of a public dispute, either because the matter did not come to the attention of
officials or because it was not considered by them as sufficiently serious to justify laying charges. The
third type of case involved fights and disturbances following the consumption of alcohol. There was a
significant overlap between the second and third categories.

702. Interaction Between ‘Old Custom’ Disputing and the Aboriginal Court. The introduction of an
Aboriginal court at Edward River in 1965 had an impact on the level of old custom disputing.
Aboriginal residents took into account the fact that certain conduct, even if part of ‘old custom’
dispute resolution, might involve an appearance before the Aboriginal court with, for example, the
risk of higher fines for each appearance. Taylor states that the Aboriginal court at Edward River
played a totally different role depending on whether one looked at it from the viewpoint of Aborigines
or from that of the staff of the Department of Aboriginal and Islander Advancement.

In the view of the Aboriginal residents the court‘s most important function lay in the avenue it provided for
reconciling the consequences of ‘old custom’ dispute settling with European notions of law and order. Since the legal
codes over which the court was empowered to act did not include customary law except for a strongly worded
paragraph on sorcery ... the only way Edward River people could obtain redress for breaches of their traditional
codes was to engage in old custom disputing. But ‘old custom’ disputing, as people well knew, evoked negative
reactions from the Europeans. Hence the processes of the court provided a way of ‘making level with the staff’. The
court did more than simply propitiate European sensibilities concerning the incidence of abusive language,
threatening behaviour and physical assault. It also helped to control the degree to which individuals sought redress
through ‘old custom’ disputing

However, it was an important shortcoming that the court did not provide any avenue for certain
breaches of Aboriginal codes of conduct to be dealt with. The non-Aboriginal staff had a completely
different view of the Aboriginal court and the function it should perform:

In the DAIA view, the Aboriginal court was both a training device intended to give Aborigines experience of
the legal processes of the wider Australian community and a means of enforcing behaviour thought to be
necessary and desirable in a group that officially was supposed to be assimilating to the way of life of the
donor culture.

703. Non-Aboriginal Perceptions of ‘Old-Custom’ Disputing. This difference of views has a number
of wider implications for Aboriginal people:

When DAIA staff failed to recognise ‘old custom’ disputing for what it was and instead interpreted it as
‘lawless’ or ‘primitive’ behaviour, then every instance of an ‘old custom’ dispute coming before the
Aboriginal Court as a breach of the peace provided verification for a strongly held though unofficial view,
namely, that the Edward River people were not yet ready for independence and responsible self-
management. While this misperception existed and while no alternative forum was provided for the
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resolution of ‘old custom’ disputes, it would seem that Edward River people would never be trusted with
the management of their own affairs.

704. Perceptions of Violence. A further important difference in perception between the Aboriginal
members of the community and the white staff related to the attitude to fighting and personal assaults.
In Taylors view most Aborigines did not consider that fighting should be of any concern to the
Aboriginal court or to outsiders. It was a way of resolving personal differences, well accepted by all
parties. Taylor doubts whether any charges concerning fighting would have been brought if the
incident in question had not been drawn to the attention of Europeans in some way. Several fights
attended by the Aboriginal police did not result in any charges being brought because no senior non-
Aboriginal member of staff was present. The latter, by contrast, took the view that fighting and other
disturbances including arguments and bad language threatened the peace and good order of the
settlement and therefore should be dealt with by the Aboriginal court. This attitude had brought
changes to traditional disputing methods:

In deference to European sensibilities regarding violence they attempted to tone down the level of violence
manifested in disputes and created territorial canons to suit the settlements physical structure and to lessen
the likelihood of the non-involved being injured. As well they accepted the fact that they would have to pay
a penalty whenever disputation took a violent turn.

705. Non-Aboriginal Offences. There was some resentment that what Aboriginal residents perceived
as wrong doing by staff could not be dealt with by the Aboriginal court. Even if the Aboriginal court
had had jurisdiction over such staff, some of these cases would not have fallen within the jurisdiction
of the court, or even constituted a criminal offence. The result was that Aboriginal members of the
community tended to seek their own ways of resolving such problems. For example, on the occasions
when personal relationships between members of the Aboriginal community and the white staff
created tensions, the community was able to exert pressure to have staff removed by notifying senior
officials of DAIA or local politicians. In this area of community concern the court was seen as totally
inadequate.

706. Summary. As observed by Taylor, ‘old custom’ disputing at Edward River is still carried out in
much the same way as it was before the mission was established in 1939. Some changes have
occurred, under the influence of the staff and also through the operation of the Aboriginal court.
Despite these influences the resolution of disputes in a public way is still common. The Aboriginal
court as it currently operates hardly provides a mechanism for resolving such disputes, as it contains
no provision for airing personal grievances and seeking a satisfactory solution. Public disputing
causes concern not only to the staff but also to many Aboriginal members of the community who
consider aspects of the disputing process to be unsatisfactory, especially the violence and injuries
suffered. There is .for example often criticism by Aborigines of the Aboriginal police for not doing
their job properly and preventing fights from occurring, and there is strong feeling over the effect that
alcohol is having. The Council at Edward River have never attempted to draft its own by-laws.2849
Several factors account for this, including the lack of available drafting expertise, uncertainty as to
whether the Aboriginal court is an appropriate forum, lack of knowledge of the right to propose by-
laws and a general over-dependence on the non-Aboriginal DAIA staff. Taylor suggests that it may be
possible to prepare by-laws which take account of customary practices, although finding someone to
articulate the customs to the satisfaction of both Aboriginal residents and staff might be difficult.

Yirrkala

707. Background. The Yirrkala Community, consisting of a number of clan groups, is situated in
North-east Armhem Land (NT) and is a former mission of the Methodist Church. Yirrkala and it‘s
outstations have a population of approximately 700-800 Aborigines as well as non-Aboriginal support
staff. Until the late 1960s it was an isolated community, but now the modern mining town of
Nhulunbuy (pop 4000; established 1972) is within easy reach. Nhulunbuy contains the regional police
station and court. Transport to other major centres by air is also readily available.

708. Dispute Resolution Process. A detailed study of dispute resolution mechanisms at Yirrkala was
undertaken by Dr Nancy Williams, based on fieldwork in the late 1960s and early 1970s. The study
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reveals that the Yirrkala people have a sophisticated and ritualised process of dispute resolution, based
on the use of intra-and inter-clan moots. The grievances of the disputants may, and in many cases
would, have already been publicly announced or become widely known with such publication
normally occurring in one of the following ways:

e verbal declaration;

e verbal declaration accompanied by some threat of physical injury;

e assault;

e destruction of property.
Once a grievance becomes public in this way it has the status of a dispute and the procedures that
need to be adopted to resolve it become important. According to Dr Williams there are 5 basic
characteristics of the dispute settlement process at Yirrkala:

1. Intervention and subsequent management by a clansman with political authority who is senior to both the
disputants;

2. Gathering and checking evidence by the intervening clansman;

3. Obtaining an admission of all culpable acts (the _true story‘);

4. Confirmation of findings and of action taken by those with authority over and responsibility for the principals in
the dispute.

5. The application of sanctions
An integral feature of this process is the moot, in which the disputants and interested parties are
brought together so that the matter may be discussed. All or only some of the five characteristics of
dispute resolution may occur within the moot, although it is likely that some preliminary work to
gather information will have been done beforehand and that follow-up work will be required
afterwards. The moot itself is an organised procedure, and as witnessed by Dr Williams, had four
distinct phases:

e Statements of the offence and relevant law by those with jurisdiction.

e People address themselves to the specific allegations in the case under consideration. They
may mention any other allegations they consider pertinent, and they judge the consequences
of alleged acts.

e Response to the allegations. The convener urges the defendant to admit the extent of his or
her culpable acts. The defendant, who was the agent of the culpable act, responds.

e Statements about the outcome, and the composition for the dispute may be made by a number
of people but should include the convener, the offender, and the aggrieved person.

Williams comments that:

... the relationship between modes of disputing and procedures of dispute settlement is clear ... Brothers-in-
law (sisters‘ husbands) offered restraint as well as exhortation to settle the dispute, and subclan and clan
leaders offered to manage the procedures of dispute settlement that would provide a satisfactory outcome

709. Kin Obligations. Disputes at Yirrkala covered a wide range of matters, including failure to fulfil
obligations to kin,2ss6 domestic disputes, including disputes both as to existing and prospective
marriages and other matters. While breaching contractual obligations is listed by Dr Williams as a
primary cause of grievances or disputes, she notes that other causes of dispute were (1) the failure to
recognise a person‘s specific rights over certain women, land, natural resources or ritual objects, (2)
breaches of religious restrictions, (3) the failure to carry out sanctions imposed during a previous
dispute and (4) allegations of sorcery. In her view, physical assault is not regarded as an offence in
itself. Rather it is seen as related to some other underlying issue.

710. Sanctions. Sanctions imposed in the dispute resolution process have changed over time. There is
now greater emphasis on non-physical sanctions although physical sanctions have not disappeared
completely. The likelihood that persons handing out physical punishments may be dealt with under
Northern Territory law appears to be at least one — if not the main — reason for this change. The
sanctions more readily applied are temporary exile from the community, usually to outstations,
restitution, usually by monetary compensation, and temporary removal from employment.

711. Role of the General Legal System. Aboriginal modes of dispute resolution at Yirrkala continue
to be affected by the general legal system, and conflicts occur. However the local people, according to
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Dr Williams, had developed their own methods of attempting to resolve the jurisdictional issue. by
distinguishing between those matters where they expected the general legal systems, to intervene, and
those matters they considered they should deal with without such intervention. In this way the
authority of the clan leaders within a defined jurisdiction is sought to be maintained. A distinction is
drawn between ‘little trouble’, including ‘grievances that arise out of a breach of kin-defined rights or
duties’, and ‘big trouble’ which refers to situations involving ‘physical assault which resulted in
serious injury or death and thereby made the act of assault highly visible’

The consistent conjunction of remarks about big trouble and Australian legal intervention [by Aborigines]
indicated that the defining attributes of this category were derived from those acts which Yolngu had observed
were most likely to be followed, if they were noticed, by intervention of white Australian authorities

Intervention by white authorities in other than ‘big trouble’ as defined was resented because it was
regarded as an encroachment on Aboriginal jurisdiction. Generally, the police did not in fact intervene
in purely Aboriginal disputes, thus reinforcing the Aboriginal view. The community did however,
reserve the right to call in the police when they required their assistance, and this right was perceived
by them as an adjunct to their own power.

712. The Current Situation. Since Dr Williams* fieldwork was done, much has happened at Yirrkala.
There are now 16 outstations where up to 250 Aborigines live at different times of the year. But there
is still much debate and reflection on achieving better cooperation between what are perceived as two
co-existing systems of law there. One result of this ongoing discussion is the so-called Yirrkala
proposal, discussed in Chapter 31. But the Commission has been told that the methods of resolution of
disputes outlined by Dr Williams continue to operate along much the same lines, although they may
now involve smaller family groups rather than larger meetings or moots.

Strelley

713. Background. The Strelley Community,2864 comprising 500-600 people, is situated about 40
kilometres inland from Port Hedland (WA) although in recent years there has been a great deal of
movement away from Strelley Station so that people are now spread over a number of properties. It is
a very self-contained and independent community with strong leadership. No police are stationed
there. Strelley has a unique background. The Aboriginal people living there are part of a large group
of Aborigines who walked off pastoral properties in the area in 1946. In part the strike was in protest
at working conditions and the treatment to which they were subjected, but it was also a protest against
the repeal of the Constitution Act 1889 (WA) s 70, which had provided a guarantee of public
expenditure on behalf of the colony‘s Aboriginal population. This walk-out breached a number of
Western Australian laws, in particular the Native Welfare Act 1905 (WA), and resulted in a number of
persons, Aboriginal and non-Aboriginal, spending time in gaol. More recent events have included
various mining ventures and the purchase of a number of pastoral properties. The Strelley Community
now runs several pastoral properties which employ approximately half the people living there.

714. Decision-Making and Dispute Resolution. This struggle for survival has strongly shaped the
community ‘s approach to management of its affairs. Decision-making is on a communal basis:
decisions are made in regular meetings involving the whole community, with everyone being given
the opportunity to participate. Even dissolution of marriages are apparently formalised or settled at
community meetings. The resolution of disputes and the hearing of cases involving offences against
local law and order are dealt with in this way. It is not clear if the procedures at community meetings
are the same for the different matters dealt with. The Commission has been told that meetings to hear
evidence against offenders and to consider punishments involve persons present sitting in a large
circle in positions according to their skin group and family relationships. The accused persons will sit
inside the circle strategically placed according to the position of the accusers and of their own families
who may have to speak on their behalf. Certain persons are assigned the role of negotiators. The
meeting is highly organised and all attending understand their role.

It is not a free-for-all; it is not a lot of people accusing — the protocol and the structure is every bit as clearly
defined as in a courtroom.
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715. ‘The Ten-Man Committee’. In order to deal with law and order problems the community selects
what is called the ‘ten-man committee’. The committee‘s function to apprehend and bring wrongdoers
before a community meeting. The meeting will then consider the behaviour of the offender and
determine an appropriate punishment. The ‘ten-man committee’ cannot, however, act unilaterally:

It is not a free-for-all; it is not a lot of people accusing — the protocol and the structure is every bit as clearly
defined as in a courtroom.

715. ‘The Ten-Man Committee’. In order to deal with law and order problems the community selects
what is called the ‘ten-man committee’. The committee‘s function to apprehend and bring wrongdoers
before a community meeting. The meeting will then consider the behaviour of the offender and
determine an appropriate punishment. The ‘ten-man committee’ cannot, however, act unilaterally:

... it cannot go off and act by itself. It must have the agreement of the community. In other words, the
Committee does not initiate the action; the community initiates the action

The jurisdiction of the ‘ten-man committee’ is not limited to the boundaries of the community. It
regularly visits Port Hedland and other localities to apprehend persons. The range of offences for
which persons may be picked up and returned to the community are quite broad: some may involve
breaches of kin or community obligations but many are alcohol related. Some young persons are
picked up because their drinking habits are considered detrimental to their health and welfare. Alcohol
is certainly perceived by the people at Strelley as a major destructive factor to Aboriginal people and
their culture.

716. Links with the General Legal System. While the activities of the ‘ten-man committee’ in Port
Hedland or elsewhere have no official sanction from the general legal system, the members of the
committee have on occasions been assisted by the local police. The extent of this assistance depends,
it seems, on the particular personnel stationed at the Port Hedland police station from time to
time.2872 The activities of the ‘ten-man committee’ and the lack of any formal liaison with the local
police can mean that a person will be dealt with under both systems: by the ordinary courts and by the
Strelley community. The Commission had discussions at Strelley about the possibility of formalising
the role of the ‘ten-man committee’ in some way, for example, by its members wearing a uniform or
badge of some kind. It was suggested that this may improve the police understanding of who they
were and what they were doing and perhaps prevent problems resulting from non-recognition. A
further difficulty, of course, is the possibility that certain of the actions of the ‘ten-man committee’
could involve breaches of the law and leave members of the committee liable for prosecution. Some
official recognition of their role may, perhaps, prevent this. There was no clearly expressed view of
the community members on the desirability of such changes, most implying that because the system
worked satisfactorily at present there was no need to change it.

717. Sanctions. While the Commission has little information on the format of the public meetings
held at Strelley it has been told of the following sanctions:

admonition (‘growling*);
ridicule or shaming;
a fine;
banishment from the community (usually to one of the neighbouring communities);

e community work.
In rare cases physical sanctions are administered (‘a little bit of a hiding’) but the community
apparently does not approve of spearing. On occasions, the community will pay the fine of a person
who has come before the Magistrate‘s court. If this happens the person is regarded as being in debt to
the community and may have to perform some community work as a result.

718. Comment. Information about the processes of decision making and the informal justice
mechanisms at Strelley is limited, but it gives some idea of the way in which the attempts are made to
resolve problems and to interact with the general legal system. The reality of the broader legal system
is accepted and accommodated, but is not regarded by the people as the way in which they would seek
to resolve all their problems. In a similar way to Yirrkala, it seems that certain matters are seen as
being within the jurisdiction of the general legal system, while others are to be resolved locally.
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General Conclusions

719. Representativeness of this Experience. These examples may not be representative of Aboriginal
communities around Australia. In some Aboriginal communities new authority structures have been
developed, for example, elected community councils. These have a predominantly administrative role
and are usually run by younger, school educated Aborigines, but some have come to play an
important part in maintaining order and resolving certain kinds of disputes. The role played by a
council may depend on the status of the persons elected and the extent to which senior people in the
community influence individual council members. It will also depend on the nature of the dispute. It
would be more common for matters not related to Aboriginal laws or customs to be dealt with by the
elected Council. For example, at Beswick (NT), trouble-makers are barred for set periods of time
from the beer canteen by the Council, a decision based on community discussion. The Council
determines the penalty and is responsible for ensuring compliance. Council members may also play a
role in attempting to ‘settle people down’ if trouble erupts in the canteen. The Council prefers to play
an active role of this kind rather than calling in the police. The Council in consultation with the elders
also attempts to resolve other troubles that arise. At Angurugu (NT) the Council unofficially fines
individuals for unacceptable behaviour (including interference with Council property) regardless of
whether court proceedings take place. In other communities, Councils or individual Council members
are regularly involved in mediating disputes. In Central Australia a number of Councils have on
occasions requested the Aboriginal Legal Service not to represent individuals charged with offences
which are of particular community concern (e.g. ‘grog-running’ into dry communities). The Legal
Services have had little choice except to comply, but this raises difficult issues. On the other hand
some communities, in order to distinguish the function of the elected council, have also chosen a
tribal council which has primary authority in traditional matters. This has been done, for example, at
Yuendumu (NT), Yirrkala (NT), Roper River (NT) and Yungngora Community (Noonkanbah, WA).
It appears to be a fairly recent phenomenon.

720. Conclusion. Whatever form they may take, there is little doubt that in many Aboriginal
communities unofficial methods of resolving disputes operate alongside the general legal system.
These may work together to resolve problems: at other times, though less frequently, they are in direct
conflict. Generally, the customary processes operating do have an important role to play. If disputes
and conflicts within Aboriginal communities can be resolved in unofficial ways this should. be
encouraged as a preferable alternative to reliance on the general legal system. However these
customary processes have their limitations. No longer do they cover the whole range of disputes,
conflicts and law and order problems arising within Aboriginal communities, nor do they seek to. The
questions whether it is desirable that these customary processes be recognised by the general legal
system and whether it is possible to do so, will be considered in Chapter 31.’
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Royal Commission into Aboriginal Deaths in Custody (Final Report, April 1991)

This is an extensive set of documents (Volumes 1, 2, 3, 4, and 5, plus Appendices) and, in order to
select the areas for appropriate focus, this report has relied on the descriptive summaries provided
in Volume 3, under the section ‘Summary of all the Volumes’. Guidance was also sought from a
specific research guide published by the National Archives of Australia.?’® Ultimately, key focus has
been on Volume 2 (‘Part C. The Underlying Issues Which Explain the Disproportionate Number of
Aboriginal People in Custody’); Volume 5, Appendix A. (Terms of reference, as variously amended);
Volume 5, Appendix C (Methodology); and Volume 5, Appendix D (Sources of Information).

The selected extracts below are from Volumes 1 and 2.

The report includes paragraph numbers without any page numbers. Given the scope and variety of
Commission records, it was decided that extracts would include references only to paragraph
numbers.

Volume 1
Paragraphs 1.3.4 —1.3.7; 1.5.2-1.5.4.

‘1.3.4 The fact is that those features which I have mentioned as being found very generally in
the lives of those who died are common to the Aboriginal community. In Chapter 11 the
report deals with the social indicators of Aboriginal society and in Chapters 12 to 20 I discuss
aspects of Aboriginal society today.

1.3.5 What these Chapters show in considerable detail is that the features noted in relation to
those who died constantly re-appear in the broad fabric of Aboriginal society.

1.3.6 By all the indicators, as has often been said, Aboriginal people are disadvantaged when
compared with any other distinct group in Australian society and with the society as a whole.
In these chapters I discuss the economic position of Aboriginal people, the health situation,
their housing requirements, their access or non-access to an economic base including land
and employment, their situation in relation to education; the part played by alcohol-and other
drugs--and its effects.

1.3.7 All these matters are calculated to lower self esteem; but equally important are other
legacies of the history of two centuries of European domination of Aboriginal people.’

“1.5.2 Firstly, Aboriginal people remember this history and it is burned into their
consciousness.

1.5.3 Secondly, Aboriginal people have had very different experiences arising out of the
taking over of their country. In South Eastern Australia, non-Aboriginal occupation has been
longest and most thorough in penetrating the country. Aboriginal people have
overwhelmingly been removed from their traditional land and from ceremonial life and the
influence of much of the law. Where European penetration came late and was partial, and
where not all the land was sufficiently attractive to be occupied, or for other reasons was not
occupied, people still live on their traditional land where the law is strong. There are
variations in between. Of more recent times, many Aboriginal people have come to the cities
but overwhelmingly the Aboriginal population still lives in the rural areas or in discrete
communities beyond the rural areas.

376 Nagle, P., and R. Summerrell, Aboriginal Deaths in Custody: The Royal Commission and its Records, 1987-91, Research
Guide (National Archives of Australia, 2002).
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1.5.4 Thirdly, Aboriginal society was local. Groups were small. There were not large social
or political units. These two facts---the small scale character of Aboriginal society and the
vastly different experiences in different parts of Aboriginal society over the last two hundred
years--mean that the perception of Aboriginal people is often different on different questions;
of course on some questions there is a unity of perception, but on many a different
perception.’

Volume 2 — Chapter 11

Guide

Chapter 11 Some Aspects of Aboriginal Society Today

11.2.5-11.2.6 [Cultural Orientation]; Recommendation 51; 11.10 Indigenous Mechanisms of
Social Control; 11.10.7 — 11.10.10 [‘Fighting, Swearing and Other Aggressive Behaviours’];
11.10.11 [*Witnessing’]; 11.10.13 [“The Responsibility of Close Kin’]; 11.10.14 — 11.10.16
[‘Ritualised Expressions of Anger and Distress’]; 11.10.19 [“The Imputation of
Responsibility’]; 11.10.27 [‘Policing’]; 11.12 Aboriginal Identity; 11.12.3.

‘CULTURAL ORIENTATION

11.2.5 The very act of deciding to collect and promulgate social indicators in a particular area
is an activity influenced by the values, goals and life experiences of the researchers involved.
Accordingly, it should be no surprise that the social indicators available to us frequently
reflect the priorities of Western society and of bureaucracies, rather than the priorities of the
Aboriginal people themselves. Indeed, the priorities in social indicator data collection which
official agencies have may even be contradictory to those of Aboriginal people. For example,
the Australian Bureau of Statistics (ABS) Census of Population and Housing includes
questions on household size, a topic which many Aboriginal people may consider to be
unimportant.

11.2.6 Alternatively, the interpretation of social indicators by Aboriginal people may well
differ from the interpretation placed upon them by people of other cultural backgrounds. The
household size example is apposite: in some sections of society, housing requirements may
reflect the perspectives of the nuclear family, whereas, in some circumstances, Aboriginal
people may apply the perspective of a wider family.’

‘Recommendation 51:

That research funding bodies reviewing proposals for further research on programs and
policies affecting Aboriginal people adopt as principal criteria for the funding of those
programs:

a. The extent to which the problem or process being investigated has been defined by
Aboriginal people of the relevant community or group;

b. The extent to which Aboriginal people from the relevant community or group have
substantial control over the conduct of the research;

c. The requirement that Aboriginal people from the relevant community or group receive the
results of the research delivered in a form which can be understood by them; and

d. The requirement that the research include the formulation of proposals for further action by
the Aboriginal community and local Aboriginal organisations.’

‘FIGHTING, SWEARING AND OTHER AGGRESSIVE BEHAVIOURS
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11.10.7 Marcia Langton and Gaynor McDonald, amongst other writers, have pointed out the
central place that rule-governed fighting can play in negotiating Aboriginal social life.
McDonald suggests that fights amongst the Wiradjuri people of New South Wales do reveal
conflicts and tensions within the Wiradjuri world, but they do not represent its breakdown.83
A fight is about the negotiation of identity and is essentially an act of communication. It
informs community members of the current state of play regarding certain others and allows
them to devise appropriate responses on the basis of what they have witnessed (or heard
about). As such, it is an essential mechanism for negotiating the social order:

[i]n the absence or irrelevance of externally imposed controls, social order has to be
continually re-negotiated. Fighting is one of the ways in which re-negotiation (or continuing
negotiating) occurs.84

11.10.8 Marcia Langton also argues strongly for the need to see not just fighting but also
swearing as rule-governed behaviour and as part of an effective process of social control.85

11.10.9 The fact that fighting is rule-governed and limited does not necessarily mean,
however, that people did and do not find it disruptive and troublesome. David Martin,
discussing the first years of the Aurukun mission under MacKenzie and the authoritarianism
that was exercised there for forty years, suggests that people themselves made a choice to go
in to the mission that was at least in part based on a wish to reduce levels of fighting.86 The
historical transformations which have been wrought on Aboriginal societies often mean that
traditional structures of fighting and aggression have been rendered unworkable, if not
counter-productive. In a submission to the Commission it was commented that:

Traditional Aboriginal society experienced inter- and intra-tribal conflict and
violence and as part of rituals, initiation and mourning Aborigines engaged in
acts of self-mutilation. What needs to be recognised, however, is that this
behaviour was structured: it emanated from, and formed part of, the cultural and
social order. Since European settlement, the traditional Aboriginal social order
has been irrevocably altered. The societal mechanisms and cultural institutions
which once sustained and reproduced traditional social life, and which defined
the boundaries of violent and conflictual behaviour, are no longer in place. 87

11.10.10 Contemporary dissatisfaction with levels of fighting and violence (particularly
domestic violence) in communities has led to the development of some alternative
mechanisms for maintaining law and order which are discussed below.’

‘WITNESSING

11.10. 11 An essential component of the rules governing fighting is that there is an audience.
The audience acts, firstly, as an agent of control, with spectators acting to ensure that the
fight does not get out of hand. An audience also restrains other onlookers from getting
involved, prevents fighters from introducing inappropriate weapons, ensures that referees do
their job, and stops a fight if the antagonists say they have had enough. Secondly, the
presence of an audience legitimates the activity. Spectators are assenting witnesses. It is the
presence of witnesses that distinguishes a fight from 'dirty fighting'. The latter--as in the case
of so much domestic violence or non-rule governed drunken brawling--characteristically lack
an audience to act as agents of social control and can actually threaten the social order.’

‘THE RESPONSIBILITIES OF CLOSE KIN

11.10.13 One of the most important mechanisms of social control in all Aboriginal societies
is the reliance placed on the responsibilities of close kin. This is probably one of the major
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mechanisms of social control in Aboriginal societies, but one that is least recognised or
tolerated by the broader legal system. The dimensions of this responsibility are described by
Brady and Palmer in the context of the social organisation of drinking in Yalata, which is a
matter of predicting danger and forestalling damaging and potentially fatal interactions.89
'From an Aboriginal point of view it appears that physical harm is deemed to be a
consequence of lack of vigilance on the part of others, rather than the drunken excesses of an
assailant. Clearly, this has serious implications for the question of detention and people being
left isolated, away from precisely those people whose responsibility it is to care for them.
Detention itself, as a way of temporarily removing a troublesome person from his fellows,
may not of itself be unacceptable to others. But as the experience of the Commission has
shown, and as this chapter will demonstrate there are circumstances in which isolation of a
person who is intoxicated or for other reasons is at risk can be disastrous.’

‘RITUALISED EXPRESSIONS OF DISAPPROVAL OR OF ANGER AND DISTRESS

11.10.14 These are some of the informal methods of social control that people use with
varying levels of effectiveness. Brady and Palmer identify one of the alternatives to coercion
in Yalata as a ritualised monologue which usually takes place after dark when everyone is in
their bush shelters. This is known as a tjunparni or 'growl'.

The tjunparni is a statement of authority and an expression of dissatisfaction with a promise
of subsequent retribution to remedy wrongs if they occur in the future... The institutionalised
'growl' is an important way by which some men and women attempt to establish and maintain
authority within their own camps by demonstrating their moral strength and opinions. 90

11.10.15 The use of shaming has been noted by writers in many parts of Australia. The
essence and effectiveness of shaming, or levelling, as a crucial method of social control lies
in the fundamental ways in which the construction of the self in Aboriginal culture is
enmeshed in one's place in relation to others. The kind of teasing that Carter discusses for
coastal New South Wales, often quite savage, is in fact an effective process of levelling.91
Ridicule or rejection by one's significant others, therefore, is a powerful attack not just on
aspects of status or position but on the very self. The process is also tied to the important
place occupied by the peer group in ensuring conformity as well as to maintaining
egalitarianism.

11.10.16 The destruction of property, and various forms of self-mutilation are also
widespread and rule-governed expressions of grief and distress in Aboriginal societies’

‘11.10.19 Many of these indigenous forms of social control developed in small-scale groups
where they were bound up with religion and age structures.

There is a widespread perception amongst many Aboriginal people that they are no longer
adequate in larger forms of settlement, or those parts of Australia in which Aboriginal culture
has undergone significant transformation. In material prepared for the Royal Commission in
Queensland, Dr Paul Memmott noted how the political and disciplinary power of elders was
weakened or destroyed as a matter of policy by the managers of Aboriginal settlements. At
Mornington Island (Gununa), for example, unless senior men were prepared to forsake their
traditional religious beliefs and join the Church elders, they found themselves in marginal
political roles, or else on Palm Island. The dormitory system also operated for many years at
Mornington Island to break down traditional kinship responsibilities. The role of the
disciplinary relative (whether it be parent or uncle) was usurped by the mission manager, and
later the head teacher. This loss of social control by ciders was accompanied by the erosion of
values concerning traditional social structures, the qualities of leadership, and the desirability
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of social control. Consequently, many young people have grown up without respect for--and
sometimes even without experience of--traditional leaders and traditional methods of social
control.

The weakness or absence of social structure and strong community leaders, and the lack of
support from adults for token or unempowered leaders, results in an inability of a community
to effectively address and solve major social problems or to maintain social order. This
situation has been made worse by the introduction of alcohol into the majority of
communities in recent decades.

11.10.20 Dr Memmott emphasises that there is a spectrum of situations in relation to the
maintenance of traditional social controls, and particularly over violence. On Mornington
Island, social control is no longer in the hands of elders, and traditional fighting models
appear to be lost. At Aurukun, the opposite is the case, but fighting models are beginning to
break down because of alcohol use.

11.10.21 It may be for these reasons, and particularly in response to unprecedented forces of
de-stabilisation such as alcohol, that two completely external agents--the Christian churches
and the police--have now become part of the repertoire of social control mechanisms to
which people can appeal.’

‘11.10.27 Various forms of informal social control are still exercised in many Aboriginal
communities. In many circumstances, however, such mechanisms are no longer adequate to
deal with the kinds of situations that Aboriginal people either create for themselves or find
themselves in. Importantly, they are no longer adequate from the point of view of Aboriginal
people themselves. New forms of control, therefore, need to be canvassed, but in ways that
incorporate rather than exclude indigenous principles of social control. The Julalikari Camp
Patrols, including a women's patrol, that now operate in Tennant Creek with the support of
the local police is an example of the kinds of social control that have been initiated. The
voluntary community policing initiatives of the Julalikari and Gurungu Councils are an
example of how creative schemes developed and carried out by Aboriginal people can work
to improve police-Aboriginal relations and to lowering the disruption caused by alcohol in
town camps. In Adelaide, local Aboriginal residents, particularly the women, have developed
an organisation to provide a buffer between young Aboriginal people and the police (see the
'Streetmeet' example in Chapter 30).’

‘11.12.3 However, for Aboriginal people there remains an understandable hostility towards
much of the research which is still performed. Whilst recognising the value to themselves
which may be gained from the work of academic and other researchers, Aboriginal people
now insist on having control over the research so that what is studied reflects Aboriginal
needs and priorities and the process of study meets their cultural requirements.’

Chapter 13 The Criminal Justice System Relations with the Police

13.2 Community Relations and Control; 13.2.7 [Police Culture]; 13.2.31 [Public Violencel];
13.3 The Historical Basis; 13.3.7 [Police Culture].

‘13.2 COMMUNITY RELATIONS AND CONTROL

13.2.1 Routine police intervention often acts not just against the interests of Aboriginal
people, including their principles of social organisation, but against the very mechanisms for
social control that continue to operate within Aboriginal societies. Both these processes--the
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undermining of principles of social organisation and conflict with the mechanisms of social
control--pose particular problems in relations between Aboriginal people and police.’

‘ABORIGINAL SOCIAL CONTROLS

13.2.15 Relations with police have been one of many dilemmas for Aboriginal people. Like
any other people, they too have a need for the enforcement of some form of law and order to
maintain harmony, and to control violence and other unacceptable behaviour within their
communities. The traditional ways in which Aboriginal communities coped with
unacceptable conduct were very different from those of Western society, and relied far less
on the conferring of power and authority on individuals and institutions. Dispute-settling
mechanisms included the responsibilities of certain kin to intervene in disputes; an
extensively elaborated set of rules for orchestrating disputes, of which fighting and swearing
were an integral part; and avoidance and mobility, which were solutions available in
traditional Aboriginal society in a way they are not today for many Aboriginal people. The
central essence of these mechanisms are identifiable today in communities across Australia,
whether these be urban, rural, or remote. I have already discussed the nature of these
mechanisms in more detail in Chapter 11. These rules comprise a wide range of Aboriginal
mechanisms for social control, and they constitute independent ways of dealing with disorder
within Aboriginal groups and communities.

13.2.16 There are at least two ways in which, in contemporary Australia the very operation of
these mechanisms for social control creates problems for Aboriginal people, particularly in
their interaction with police. One is that the circumstances within which such mechanisms are
now being applied have become vastly more complicated than those for which they were
developed. Such complexity means that people's ability to deal with social disorder is
impaired. It also means that what was once culturally appropriate behaviour may now, in the
face of new factors such as easy to access alcohol, produce unintended consequences such as
uncontrolled, as opposed to controlled, violence. Additionally, some of the very mechanisms
of social control, such as the public nature of Aboriginal social interaction and the
concomitant involvement of appropriate kin as monitors, may produce behaviours that are in
conflict with non-Aboriginal, largely white, norms and laws. Such behaviours may therefore
bring Aboriginal people into contact with the police.

13.2.17 There is another aspect of police practices that has emerged very clearly from the
individual cases, namely, the exercise of control. This is related to conflicting definitions,
already raised in Chapter 12, between Aboriginal and non-Aboriginal use of public space.
Such conflict underlies much of Aboriginal interaction with police.’

‘Public Violence

13.2.31 As I have stated above, there are aspects of Aboriginal social behaviour which are
acceptable to Aboriginal people but conflict with non-Aboriginal (and, at times, Aboriginal)
standards of public behaviour. Fighting and loud disputation may well be regarded, in some
contexts, as appropriate, if not preferred, processes for resolving disputes. There is ample
evidence that such conduct is tolerated to a much greater extent in Aboriginal society than in
non-Aboriginal society. There are, however, serious limitations to the extent of such
tolerance. As I have indicated earlier in this chapter, certain behaviour, in this case violent
behaviour, is equally unacceptable to Aboriginal people as it is to non-Aboriginal people. As
I have also stated, in the face of new factors, such as easy access to alcohol, once culturally
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appropriate behaviour may now produce unintended consequences, such as uncontrolled,
instead of controlled violence.’

‘13.3.7 Until very recent times, Australia did very little to recognise the cultural difference of
Aboriginal people. Not only was there no recognition of Aboriginal law or custom, but there
was little tolerance of Aboriginal norms of behaviour which did not conform to European
ideas of decorum. Traditionally, Aboriginal life was lived in the open. With rare exceptions,
there was no housing as Europeans know it, and any shelter was simply rudimentary and
temporary protection against the weather. As they were excluded from their traditional lands
over time, many Aboriginal people moved to country towns. It was in these towns that
Aboriginal people came under the censorious gaze of non-Aboriginal people who often found
offensive their unconcealed poverty, their apparent obliviousness to European ideas of
decorum, their hygiene, their family relationships and their attitudes to property. All this was
exacerbated by alcohol, for the consumption of which there were no traditional norms in
Aboriginal society, and which, much to the distaste of many Europeans, was absorbed into
the public life which Aboriginal people led in the streets and parks and on river banks of
towns.

13.3.8 The warfare for the control of the countryside has long since ceased, but in many
towns in rural Australia another kind of warfare has continued for control and use of the open
space in towns. Rarely has there been negotiation between the contending forces to see
whether some accommodation could be found which would allow cultural differences to be
maintained without undue violence to the life styles of either side. Instead, non-Aboriginal
society, through its armed agents the police, has continually, although never quite
successfully, sought to impose its ideas on Aboriginal communities. Some aspects of
'unacceptable' Aboriginal behaviour (by non-Aboriginal standards) have been defined as
criminal through the various channels of local government law, street offences, 'protection’
legislation and planning laws. For present purposes, the point is simply that through all this
conflict the police have had the role of controlling and subordinating Aboriginal people.
Issues that cried aloud for solution in a spirit of toleration and negotiation have been handed
to police to resolve by the application of the force of the law. Intoxicated persons, usually of
little danger to anyone except themselves, were made the responsibility of police, who had
neither the training nor the facilities to look after them, instead of being taken into
appropriate care.’

‘Chapter 20 SELF-DETERMINATION

‘A continuing theme in the preceding chapters is the limited amount of control that
Aboriginal people have over the forces that determine how they live. One of the deepest
legacies of history for Aboriginal people, and one that has contributed to deaths in custody, is
that their lives have been controlled, and in many cases still are controlled, by people who
share neither their culture nor their perspectives, because they have not shared their history.
Self-determination the gaining by Aboriginal people of control over the decision-making
processes affecting themselves, and gaining the power to make the ultimate decisions
wherever possible—is, therefore, a key underlying issue considered by the Commission.

The chapter seeks to pose the question 'what is self-determination?'. There is no clear cut
definition which is universally agreed. But there is a wide area of agreement that what is
involved is empowering Aboriginal people to make many of the decisions affecting their
lives and to bring parties to meaningful negotiation about others.
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The chapter canvasses the history of the development, by governments, of the self-
determination concept, from the 'assimilation' policy adopted by the Commonwealth and
States in 1937, through 'integration' to current policies of 'self-determination'. The role of the
former Department of Aboriginal Affairs is highlighted. The approaches used in the last two
decades in the name of the self-determination policy, such as a variety of consultative
mechanisms, are reviewed. Towards the end of the chapter, some emphasis is placed on the
role of local government, since Aboriginal people are particularly poorly served at this level
as a result of legislative and administrative arrangements determining the provision of
services by local government. In Chapter 27, I discuss the path to self-determination.’
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